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Introduction 
 
 
 
Migration-related detention is a widespread, yet partially documented, phenomenon. While 
detention is one of the main tools used by states to control access to their territory and to manage 
their borders, the international normative framework is plagued by recurrent ambiguities and 
misunderstandings. At the same time, detention of migrants has increasingly become the target of 
criticism from experts and advocates, who charge that those involved in the treatment of 
detainees consistently fail to abide by established international norms. 
 
Against such a background, the tasks carried out by the SNIS project have been threefold.  The 
first objective of the SNIS research project has been to identify, refine and classify the myriad of 
international rules governing detention of migrants. The overall result of our endeavor is to 
provide a comprehensive and well-accepted legal framework able to guide the different actors 
involved in this controversial field.  

The second objective of the research has been then to provide tools for assessing state behavior 
regarding migration detention. With this objective in mind the research team has identified and 
developed indicators for recording and measuring states’ commitments to international legal 
norms, as well as implementation efforts at the domestic level. 

The third and last task has been to collect the two above mentioned results into an online database 
making information on detention practices available to any person interested in the matter. In 
other words, the idea was to define indicators helping to assess the level(s) of State compliance to 
international norms applicable to migration detention, with one related objective of making 
comparison of detention practices possible in the light of different defined variables. 
 
Despite the growing importance of detention regimes in states’ responses to migration, there is no 
systematic, comprehensive data to undertake rigorous comparative scholarship, to inform the 
decisions of national policy-makers, or to aid the efforts of international human rights 
practitioners and local migrant rights groups. By devising indicators of states’ commitments to 
norms and establishing an online database to measure performance vis-à-vis these indicators, the 
SNIS project has produced an important tool that will have enduring utility for a range of 
stakeholders both governmental and nongovernmental.  
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Part I 
 
 
A Normative Framework for Immigration Detention 
 
 
 
At the heart of this SNIS-supported project on immigration detention is the challenge of 
observing and analysing detention practices and policies through the lens of internationally 
recognized norms. Thus, a critical phase of the project was “normative mapping,” during which 
researchers assessed relevant international and regional legal regimes to map out an overarching 
normative framework relevant to immigration-related detention. This undertaking was not the 
first endeavour to map the international legal standards regulating immigration detention.1 
However, the legal framework resulting from our research is more systematic, detailed, and clear 
with respect to both sources and overall structure. This part presents the overarching framework 
developed by the project, discusses the sources used to develop it, and lays out the framework’s 
structure.  
 
During an early phase of this mapping initiative, researchers were faced with a decisive question: 
Should the normative framework be based solely on hard law or extend to soft law norms 
commonly used by international mechanisms and non-governmental organizations? Ultimately, 
the team decided to base the normative framework solidly on hard law sources because of the 
binding character of the norms enshrined in international legal instruments (see Annex 1), while 
reviewing relevant soft law sources to help interpret the content of some of these norms. Because 
hard law sources are legally enforceable, state performance in terms of their implementation 
could be more readily assessed by means of indicators (see Part. II on indicators). 
 
The mapping work focused primarily on human rights and refugee-related instruments. We 
identified norms relevant to immigration-detention laid down in all main UN human rights 
conventions, including: the International Covenant on Civil and Political Rights (ICCPR); the 
International Covenant on Economic, Social and Cultural Rights (ICESCR); the International 
Convention on the Elimination of All Forms of Racial Discrimination (ICERD); the Convention 
on the Elimination of All Forms of Discrimination against Women (CEDAW); the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); the 
Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment of Punishment (OP-CAT); the Convention on the Rights of the Child (CRC); the 
International Convention on the Protection of the Rights of All Migrant Workers and Members of 
their Families (ICRMW); the Convention on the Right of Persons with Disabilities (CRPD); and 
the International Convention for the Protection of All Persons from Enforced Disappearances 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 See for example United Nations High Commissioner for Refugees, Back to Basics: The Right to Liberty and 
Security of Person and ‘Alternatives to Detention’ of Refugees, Asylum-Seekers, Stateless Persons and Other 
Migrants, 2011; Amnesty International, Migration-Related Detention: A research guide on human rights standards 
relevant to the detention of migrants, asylum-seekers and refugees., 2007; Isabel Ricupero & Michael Flynn, 
Migration and Detention: Mapping the International Legal Terrain, Global Detention Project Working Paper No. 2, 
2009; chapter 4 of International Commission of Jurists, Practitioners guide on migration and international human 
rights law, 2011.  



	   18	  

(ICPED). Additionally, we assessed two refugee-related instruments, the Convention relating to 
the Status of Refugees and Convention relating to the Status of Stateless Persons.  
  
Besides human rights and refugee related instruments, researchers also undertook thorough 
reviews of other sources of international law, including law of the sea, diplomatic, anti-terror, 
labour, and penal law. Instruments pertaining to these other branches of international law that 
contain norms relevant to immigration detention are 2000 Protocol to Prevent, Suppress and 
Punish Trafficking in Persons, Especially Women and Children, supplementing the United 
Nations Convention against Transnational Organized Crime and 2000 Protocol against 
Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention 
against Transnational Organized Crime as well as 1963 Vienna Convention on Consular 
Relations. 
 
Complementing this review of universal instruments was an in-depth assessment of regional legal 
instruments. Researchers assessed legal instruments adopted under the auspices of seven regional 
organisations: the Organisation of American States (OAS), the South Asian Association for 
Regional Cooperation (SAARC), the League of Arab States (LAS), the Organisation of Islamic 
Cooperation (OIC), the African Union (AU), the Council of Europe (CE), and the European 
Union (EU).  
 
As a first phase of our regional mapping effort, we assessed core international human rights 
instruments, including the American Convention on Human Rights (ACHR), the Revised Arab 
Charter on Human Rights (Arab Charter), the African Charter on Human and Peoples’ Rights 
(ACHPR), the European Convention on Human Rights (ECHR), and the European Union Charter 
of Fundamental Rights (EU Charter). Researchers subsequently conducted in-depth assessment of 
instruments addressing protection of specific categories of persons, like children (SAARC 
Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia, OIC 
Covenant on the Rights of the Child in Islam, AU African Charter on the Rights and Welfare of 
the Child and CE Convention on the Protection of Children against Sexual Exploitation and 
Sexual Abuse), and women (OAS Inter-American Convention on the Prevention, Punishment and 
Eradication of Violence against Women, and AU Protocol to the African Charter on Human and 
Peoples’ Rights on the Rights of Women in Africa).  
 
Additionally, our research led us to consider provisions provided in conventions preventing and 
combating certain acts, such as trafficking (SAARC Convention on Prevention and Combating 
Trafficking in Women and Children for Prostitution and CE Convention on Action against 
Trafficking in Human Beings) and torture and disappearance (CE European Convention for the 
Prevention of Torture and Inhuman or Degrading Treatment of Punishment, OAS Inter-American 
Convention to Prevent and Punish Torture, and OAS Inter-American Convention on Forced 
Disappearance of Persons). Finally, EU asylum and migration-related pieces of secondary 
legislation – Asylum Procedures Directive, Returns Directive, Reception Conditions Directive, 
and Dublin Regulation – are important sources of immigration-detention relevant norms.  
 
Although the hard law sources served as a basis for the legal framework, the researchers also 
conducted research into relevant recommendations, resolutions, guidelines, comments, and 
conclusions by universal and regional human rights bodies (see Annex 2). This exercise was 
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useful because norms provided in these sources tend to be more detailed than hard law norms, 
and thus they assist efforts to interpret them. Three kinds of documents containing soft law 
standards were relied on. First and foremost, the assessment focused on standards that deal 
explicitly with immigration detention, such as the 1999 Working Group on Arbitrary Detention 
(WGAD), Deliberation No.5: Situation regarding immigrants and asylum-seekers, 2012 UN 
High Commissioner For Refugees (UNHCR), Detention Guidelines; 2010 Parliamentary 
Assembly of the Council of Europe (PACE), 10 guiding principles on the legality of detention of 
asylum seekers and irregular migrants and 15 European rules governing minimum standards of 
conditions of detention of migrants and asylum seekers, and 2009 European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), Safeguards 
for irregular migrants deprived of their liberty.  
 
Then, the researchers broadened the scope of the analysis and looked at general detention-related 
standards, such as 1955 Standard Minimum Rules for the Treatment of Prisoners, 1988 Body of 
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, and 
2008 OAS Principles and Best Practices on the Protection of Persons Deprived of Liberty in the 
Americas. Finally, several documents addressing human rights of migrants contain standards 
relevant to detention settings, such as 2005 Committee on the Rights of the Child (CRC), General 
Comment No.6: Treatment of Unaccompanied and Separated Children outside their Country of 
Origin, 2005 Committee of Ministers of Council of Europe, Twenty Guidelines on Forced 
Return, and 2006 PACE, Human rights of irregular migrants.  
 
Having researched all the above mentioned hard and soft law sources, researchers identified a set 
of norms applicable to immigration detention – normative framework for immigration related 
detention (see below). As foreseen in the original SNIS proposal, the normative framework is 
composed of two broad normative categories in international human rights law, relating to the 
right to liberty (A) and the security of the person (B). The first part – the right to liberty – lists 
standards protecting individuals from arbitrary detention. These standards include: lawfulness of 
detention, necessity and proportionality, and procedural guarantees (the right to information, 
legal and linguistic assistance, judicial review of detention, and compensation).  
 
The second limb of the framework – the right to security – comprises standards addressing 
treatment of detainees. These embrace the fundamental rights and freedoms (the right to life, 
freedom from torture and ill-treatment, right to be treated with dignity), basic detention-related 
guarantees (right to be registered and be held in officially recognized place of detention), 
standards on conditions of confinement (separation of categories, basic material conditions, 
provision of food and water, access to health care and training for detention facility personnel), 
right to contact with the outside world (family and relatives, consular representatives), access by 
competent NGOs and IOs, procedural guarantees (right to lodge complaint against inadequate 
treatment, investigation and compensation), and additional guarantees for minors (access to 
education and child-specific activities). In addition, the researchers discovered that in many 
countries immigration status-related violations may trigger criminal charges (e.g. Italy, Germany, 
France, Egypt, Thailand, the United States, and the United Kingdom). Thus, some basic 
procedural norms applicable to criminal proceedings were added to the framework (right to be 
present at the trial or to have the conviction reviewed by a higher tribunal).    
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A) The right to liberty: the protection from arbitrary detention 
 
1. Legality/lawfulness: detention in accordance with procedure prescribed by law 

[administrative detention and criminal incarceration]  
 
2. Necessity and proportionality of administrative detention   
2.1. Detention as a measure of last resort  
2.2. The non-penalisation clause 
2.3. Limitations on the length of detention 
 
3. Procedural standards [administrative detention and criminal incarceration] 
3.1. Information provided to detainees 
3.1.1. Notification of the legal and factual reasons for arrest (detention order) in a language the 

person concerned understands 
3.1.2. Information on one’s rights  
3.2. Legal assistance  
3.3. Assistance of interpreter  
3.4. Accessible and effective remedies/ judicial review 
3.5. Right to compensation for unlawful detention 
 
4. Additional guarantees for persons charged with a criminal offence based on immigration 

status-related violation(s):   
4.1. Right to be present at the trial 
4.2. Right to have the conviction and sentence reviewed by a higher tribunal 
  
 
 
 
B) The right to security: treatment of detainees 
 
1. Fundamental rights and freedoms of detainees  
1.1.  Right to life 
1.2.  Freedom from torture and ill-treatment; right to respect for one’s integrity and to be 

protected against violence and abuse 
1.3.  Right to be treated with humanity and respect for dignity 
1.4.  Right to equal protection before the law without any discrimination 
1.5.  Freedom of thought, conscience and religion 
 
2. Basic detention-related guarantees  
2.1.  Right to be registered (records) 
2.2.  Right to be held in officially recognized place of detention   
 
3. Conditions of detention 



	   21	  

3.1.  Separation of immigration detainees from persons accused or convicted under criminal 
law  

3.2.  Adequate material conditions 
3.3.  Accommodation and separation of specific categories 
3.3.1. Families  
3.3.1.1. Minors’ entitlement not to be separated from their parents or other relatives 
3.3.1.2. Appropriate accommodation to lodge families  
3.3.2. Unaccompanied minors: entitlement to be kept separate from adults 
3.4.  Provision of food and water  
3.5.  Access to health care  
3.6.  Provision of specific training for detention facility personnel 
 
4. Right to contact with the outside world (including correspondence) 
4.1.  Family, relatives and friends 
4.2.  Consular representative 
 
5. Access by competent NGOs and international organizations 
  
6. Procedural guarantees 
6.1.  Right to lodge a complaint against inadequate conditions or treatment in detention/ right 

to effective remedy 
6.2.  Investigation into the cause of death, disappearance or alleged ill-treatment of a detained 

person occurred during his or her detention   
6.3.  Right to compensation 
 
7. Additional guarantees for minors 
7.1.  Access to education 
7.2.  Access to child-specific activities, leisure and play 
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Part. II 
 
 
Establishing Indicators for Norms-based Assessment of Immigration Detention 
 
 
 
Developing an overarching normative framework relevant to the practice of immigration 
detention provided the SNIS research team with the necessary groundwork for applying a human 
rights-based approach to analyzing state behavior when it comes to the treatment of migrant 
detainees. However, a framework alone is not sufficient. There must be some way to 
systematically assess state performance. Thus, the research team developed indicators for 
recording and measuring states’ commitments to norms, as well as implementation efforts at the 
domestic level. This research served as a basis for our efforts to draft a database manual, which 
was in turn used to develop the database (see Annex 6).   
 
As a first step towards the development of qualitative and quantitative indicators, we mapped out 
early and current thinking and progress on indicators, in particular but not limited to human 
rights-related indicators. This included an analytical survey of sources identified in the initial 
SNIS Research Plan, as well as meetings and consultations with experts and statisticians. As part 
of this phase of the project, we undertook a process aimed at adopting a model and defining a set 
of parameters for immigration-detention related indicators. This latter phase included the 
identification of sources and an exercise to test the feasibility of translating the indicators 
identified into dimensions that can be coded into a database. 
 
 
From statistics to human rights indicators 
 
At the international level, indicators have long been used as a measuring tool in the development 
policy context and have been described as “tools for providing specific information on the state 
or condition of an event, activity or outcome” (Nahem and Sudders 2004). In the mid-1970s, the 
Organization for Economic Co-operation and Development focused on statistical measures as 
social indicators to monitor levels and changes over time (OECD 1976). Three decades later, 
there was growing awareness of the inherent challenges to creating indicators in numeric form 
(UNDP 2006). Interest for human rights assessment tools also prompted academics and 
development practitioners to explore the use of human rights indicators in the context of 
development aid. Until then the human rights community had been very wary of any 
measurement of state compliance and implementation (Filmer-Wilson 2005). In 2005, in 
response to a request from the United Nations human rights treaty supervisory bodies, the Office 
of the High Commissioner for Human (OHCHR) launched a process to develop a conceptual and 
methodological framework to identify operationally feasible human rights indicators. The 
outcome document defines human-rights indicators as “specific information on the state or 
condition of an object, event, activity or outcome that can be related to human rights norms and 
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standards; that addresses and reflects human rights principles and concerns; and that can be used 
to assess and monitor the promotion and implementation of human rights” (OHCHR 2012). 
 
The SNIS project’s dual-focused normative framework broadly categorizing detention-related 
norms under the right to liberty and security of persons (see part one of this working paper) has 
also been featured amongst the indicators for some rights developed by OHCHR to test the 
validity of their model (OHCHR 2012). The OHCHR definition, and its “structural-process-
outcome” methodology described below, generally fit the purpose of the SNIS funded project and 
provided useful guidance for the research, in particular as it expands the scope of definitions used 
for instance by OECD or the World Bank (Vera 2003). This initial phase in the research was a 
stepping stone for identifying indicators that would cover human-rights related parameters and 
safeguards.  
 
 
Opting for a model 
 
The “structural-process-outcome” methodology proposed by OHCHR aims to measure three 
inter-related aspects regarding state adherence to human rights norms, including commitment to 
specific norms, the efforts undertaken to follow through with norms adopted, and the results 
achieved. In short, the structural-process-outcome model for indicators translates into 
“commitment + efforts + results.” Structural indicators reflect the adoption/ratification of legal 
instruments; process indicators assess the existence of basic institutional mechanisms for the 
realisation of the human rights; outcome indicators, which are generally the hardest to develop 
and implement, are intended to capture the status of realisation of human rights in a given context 
(OHCHR 2012).  
 
Process indicators relate to policy instruments thus, unlike structural indicators (which, for 
example, assess whether a state has ratified a relevant treaty), one can develop multiple indicators 
to assess implementation of individual norms. In the database, the influence of process indicators 
can be seen in our inclusion of fields to confirm whether specific norms, as embodied in specific 
practices like the provision of procedural standards, are both adopted “in law” as well as 
implemented “in practice.” Thus, the database construction manual provides the following for 
procedural standards:  
 

 “F. Procedural standards  
 
Field III.F.1: Provision of basic procedural standards. This field will provide a list of 
procedural standards, each of which will be accompanied by two checkboxes -- “In 
law” and “In practice” – to indicate whether such standards are adhered to.  

 
One complication with this effort is that a given indicator can be either structural or process 
depending on the situation or perspective. For instance, constitutional and domestic legal 
provisions related to immigration detention, also included in the database, can be viewed as 
“process” indicators insofar as they provide a tool to incorporate relevant provisions from binding 
instruments ratified. But domestic legal texts can also be viewed as “structural” indicators. In this 
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respect the “structural-process-outcome” should be regarded as a useful and flexible analytical 
tool to build indicators. 
 
In assessing a state’s efforts to adhere to the various norms formally adopted that are related to 
liberty and security of the person, project researchers developed process indicators on specific 
concerns raised by relevant international and regional human rights bodies.  
 
In order to analyse the results a state has achieved, the project developed outcome indicators that 
aim to record changes over time in detention practices, such as changes in the number of 
immigration detainees, or availability of alternatives to detention. 
 
 
Methodology for developing broader indicators 
 
An important objective of this phase of the research was to adopt standards for indicator 
determination in order to develop an empirical methodology, based on Global Detention Project 
research expertise, for constructing data on national laws and policies that would include data for 
testing state adherence to the norms. A survey of literature from academia, government, 
development agencies and national human rights institutions provided useful sets of criteria and 
guidelines. Based on this, researchers drew up a tentative list of indicators for assessing the 
implementation of norms for immigration-related detention. It combined elements to both 
develop and validate some of the research team choices (e.g. combining pre-existing published 
data with project specific indicators), bearing in mind that “indicators may describe situations as 
well as possibly be used to measure changes but also that indicators can be both quantitative and 
qualitative statements” (Andersen and Sano 2006). 
 
For the purpose of coding state adherence to relevant norms in relation to immigration detention, 
the five-step SMART criteria (be Specific, Measurable, Attainable, Relevant, and Time-bound) is 
only partly helpful. Some objectives might not always be “attainable” given that in some national 
contexts one aim might not be realistic (i.e. 24h hour availability of drinking water in a detention 
place in a country where even tap water is not drinkable). On the other hand, guidelines for 
performance indicators by the Vera Institute of Justice (Vera) proved very relevant as for instance 
the suggestion to measure outcomes with balanced baskets of indicators (Vera 2003). The basket 
of indicators researchers adopted around ratification of international standards expanded beyond 
mere ratification (Ibrahim Index). It includes: ratio of relevant treaties ratified; relevant 
reservations to articles relevant for immigration detention; acceptance of individual complaints 
procedures; ratio of complaints procedures accepted; treaty bodies decisions on individual 
complaints and relevant recommendations issued by treaty bodies. This was also replicated for 
regional treaties. Individual measures in such a basket of indicators make it possible to identify 
gaps where simpler measurement would record progress. This basket included both quantitative 
(ratification rate, acceptance of complaints procedures) and qualitative standards (jurisprudence 
and recommendations of treaty supervisory bodies). A few initially identified additional elements 
for this ratification-related basket of indicators were finally discarded, as they might render the 
basket unnecessarily heavy (i.e. date of initial reports to treaty bodies, outstanding last periodic 
reports to treaty body). 
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Another VERA guideline recommends isolating the experiences of relatively powerless groups, 
such as people living in poverty. Researchers included data on detention of vulnerable persons: 
unaccompanied minors; accompanied minors; asylum seekers; women; pregnant women; 
stateless persons; the elderly; victims of trafficking and persons with disabilities. Data is 
disaggregated by gender and age and designed to record both legal provisions for their detention, 
as well as whether detention occurred in practice, In line with relevant international standards of 
protection of victims of trafficking in persons, domestic legislation in many countries, does 
provide that trafficked persons should not be detained, yet they often are placed and maintained 
in immigration detention.  
 
Indicators to measure availability of procedural standards adhered to the requirement that “human 
rights indicators should cover the substantive contents of rights” (Andersen and Sano 2006). 
Disaggregated data on law and practice was also used for procedural standards to evaluate if the 
norms contained in relevant treaties are incorporated into national laws and regulations 
(information to detainees, right to legal counsel, access to free interpretation services, access to 
consular assistance, access to asylum procedures, independent review of detention, right to appeal 
the lawfulness of detention, complaints mechanism regarding detention conditions, and 
compensation for unlawful detention) to verify adherence to international standards. Thus 
information on procedural standards combined process indicators (law) with outcome indicators 
(practice).  
 
This methodology also combined less complex and more traditional numeric and statistical 
indicators including the number of immigration detainees or data on detention time-frame 
(measured in days).  
 
Inclusion of statistical indicators on population, incarceration, and related social phenomenon 
helped contextualize the scope and nature of immigration detention. In line with another two 
VERA guidelines (using the simplest and least expensive indicators possible and designing 
indicators that make sense to most people) data on population, refugees, asylum-seekers and 
international migrants was included. Statistics on the number of persons in prisons were included, 
as well as the percentage of foreigners in detention (World Prison Brief). The specificity of the 
database created is to make available a broad array of relevant data not usually gathered in a 
single tool. Clusters of country data were also disaggregated along regional, sub-regional political 
and geographical groupings, to allow database users to make political and/or regional grouping 
comparisons (e.g. use of alternatives to detention in European Union and North America). 
 
 
Sources and availability of data 
 
Researchers opted for combining sources to develop valid indicators. They used both pre-existing 
data, as for instance United Nations information for the ratification basket described above and 
crafted specific ones (ratio of relevant treaties ratified and complaints procedures accepted). 

 
As much as possible researchers used internationally recognized sources to ensure consistency 
and comparability. One drawback of this method is that institutions that collect large datasets on 
a yearly basis often publish data and statistics with one to two years delay. For instance, the 
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available UNHCR statistical yearbook in December 2013 was published in 2012 and contains 
statistical data for 2011. However, over time, inclusion of statistics from these publicly available 
and reliable datasets ensures excellent comparability. 
 
Whenever possible researchers used institutional data and statistics generated and collected by 
ministries and Government authorities as well as government reports to international or regional 
human rights and other mechanisms. In regions with longstanding institutions with well-
developed set of norms, standards, regulations and research and reporting mechanisms, such as 
the Council of Europe, or the European Union, ample use of official data was used. In countries 
where national human rights institutions and non-governmental organisations have access to 
places of immigration detention, researchers used data in public reports. 
 
Early in the research, the researcher met with a Swiss statistician in charge of the development of 
a conceptual and methodological framework for developing indicators at the Office of the High 
Commissioner for Human Rights. The research methodology also included direct exchanges, 
mostly by electronic mail, to clarify or seek additional information. Indicator development work 
included substantive exchanges with officials and researchers at Eurostat (apprehensions and 
detention), the United Nations High Commissioner for Refugees statistical section (refugee 
recognition rate), the Office of the High Commissioner for Human rights (ratification charts and 
reporting schedule), the United Nations Population Division (statistics for international migrants), 
the European Committee for the Prevention of Torture (availability of reports from country visits 
in English), the World Population Brief (statistics on prison population across the United 
Kingdom), and the French National Institute for Statistics and Economic Studies (difference 
between “migrant” and “foreign” population) and the Office of the Correctional Investigator, 
Government of Canada (access to immigration detainees in correctional institutions), the 
Canadian Red Cross (visit to places of immigration detention), and lawyers associations in Spain 
(status of adoption of immigration detention regulations).  
 
Additionally, the team has benefitted from numerous interactions with various non-governmental 
organization sources in host a countries, including several that were used to develop country 
profiles for this project (Thailand, Egypt, Spain, Greece, Italy, Poland, Ecuador and Ukraine). 
Researchers collected and/or corroborated data through interviews with Global Detention Project 
partners, bearing in mind ethical considerations about the confidentiality of sources to ensure 
security depending on country situations.  
 
Team members have also been invited on numerous occasions to present the indicators in the 
database at regional meetings of the International Detention Coalition, which have impacted how 
we have designed the database. For instance, in November 2013, team member Michael Flynn 
led a workshop at the IDC’s Middle East and North Africa regional conference in Amman, 
Jordan. During this workshop, Flynn asked participants at the conference to test whether the 
grounds for detention in their national legislation could be mapped onto the data categories for 
grounds of detention developed by the SNIS team. Among the most important findings was that 
many of these countries provide explicit penalties, including both administration and criminal 
confinement, for non-citizens who try to make unauthorized exits from these countries. As a 
result, the team adapted the necessary data fields to include a stand-along ground related to 
unauthorized exit. This interaction provides an important example of how indicator-based data 
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fields can lead to important insights into how immigration detention is patterned in different parts 
of the globe.   
 
 
 
The way forward 
 
Researchers have created descriptions of the indicators and instructions on how to enter and code 
them in a database manual to serve as a guide for developing the online relational database (data 
warehouse) as well as a source of ideas for how the information in the database can be presented 
on the website and associated database portal. Additionally, researchers have collected data on 19 
countries, representing a cross section of countries from different geographical regions as well as 
contrasting migration realities.2  
 
A key initial objective of this project was to harness the power of the new database to provide 
indicator-based “report cards” on each of state case studies, as foreseen in the original proposal to 
SNIS. Unfortunately, technical issues related to the launching of the database have limited our 
ability to pursue this objective at this time. Nevertheless, as the following working paper makes 
clear, the process of undertaking systematic research of detention regimes based on measures 
arising from the project’s efforts to create a normative framework from immigration detention 
has yielded a number of useful insights, leading to a variety of publications that will serve as the 
basis for our ongoing research into state performance on this issue.  
 
 

 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 The list of countries profiled includes nine EU countries (France, Spain, UK, Austria, Germany, Italy, Poland, 
Greece, and Hungary); two non-EU European countries (Switzerland and Ukraine); four countries in the Americas 
(Canada, United States, Ecuador, and Mexico); one North African country (Egypt); and three Asia-Pacific nations 
(Thailand, Japan, and Australia). 
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Part. III 
 
 
Freedom versus Security: How Different Norms Interact with Policy Choices 
 
 
 
As the previous two parts of this working paper make clear, human rights norms relevant to 
immigration-related detention can be divided into two broad categories: those relating to the right 
to liberty and those relating to security of person. Although these categories overlap in both law 
and practice, one set of norms is related closely to the legality of deprivation of liberty while the 
other involves the appropriate treatment of detainees. This division rests on a fundamental 
normative distinction provided in the International Covenant for Civil and Political Rights 
(ICCPR), Article 9(1) of which provides: “Everyone has the right to liberty and security of 
person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his 
liberty except on such grounds and in accordance with such procedure as are established by law.”  
 
As part of our original proposal for this SNIS project, the research team proposed investigating 
broader theoretical implications of this dual-pronged structure of detention-related norms, 
including assessing the degree to which differing norms can shape not only internal laws and 
policies, but also interact with the mechanics of international relations in diffusing detention 
practices globally. This part of the working paper discusses some of our key findings in this 
regard.    
 
Scholars investigating the spread of immigration control mechanisms have long noted the 
multitudinous character of diffusion in this arena of policy, particularly within the European 
sphere where the evolution of internal freedom of movement in the EU has been accompanied by 
increasing efforts to control the external borders of the region and externalize control efforts to 
third countries (Karakayali and Rigo, pp. 68-69). 
 
But what role has human rights played in this phenomenon? Some scholars have suggested that 
many state practices can be explained as efforts to evade human rights obligations. According to 
Guiraudon and Lahav, while it is important to observe how liberal states are susceptible to 
diffusion of human rights norms, their response to this diffusion is more complex than many 
scholars of globalization have recognized. In their “Reappraisal of the State Sovereignty Debate: 
The Case of Migration Control,” the authors review Council of Europe jurisprudence to assess 
the degree to which international legal instruments constrain national policymaking. They argue 
that in contrast to globalist views regarding the erosion of national policy making in the face of 
international norms, states instead “circumvent normative constraints” by employing a number of 
avoidance mechanisms. Placing themselves squarely in the debate over the clash between 
sovereign interests and normative regimes, the authors highlight migration as being a particularly 
difficult area for the diffusion of norms because it runs directly into the resilience “of a nation-
state when it comes to refusing access, residence, or naturalization on its territory” (Guiraudon 
and Lahav 2000). 
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The authors demonstrate how states respond to normative pressure by devising strategies that 
shift the location of immigration control responsibilities. They write that migration control policy 
during the decade of the 1990s “reveals a threefold dynamic: a shift of decision making in 
monitoring and execution of powers upward to intergovernmental fora (i.e., Schengen, the [EU] 
Justice and Home Affairs “third pillar”), downward to local authorities (through 
decentralization), and outward to non-state actors (in particular, private companies, such as 
airline carriers, transport companies, security services, travel companies, employers, and civic 
actors).” They add: “Efforts to reconcile liberal norms, reinforced by international human rights 
instruments, and to effectively control immigration are resulting in shifting and extending 
national liabilities.”  
 
Among the techniques of constraint avoidance that Guiraudon and Lahav discuss are “remote 
control” and “burden sharing” arrangements.3 Examples of these include imposing sanctions on 
transport companies that carry aliens and establishing cooperative agreements with neighboring 
states and sending countries, as well as the “devolution” of certain roles to private entities, which 
can be observed in in the increasing privatization of deletion centers in countries across the globe 
(Flynn and Cannon 2009).   
 
 
 
Freedom 
 
An important initial observation that can be made about the SNIS project’s normative structure is 
that it identifies a series of norms that can have the effect of circumscribing sovereignty by 
calling into question the state’s right to decide who can enter and remain on its territory, 
including the right to liberty. These norms appear to be a source of discomfort for modern liberal 
democracies when it comes to the practice of immigration detention, which in effect is the 
practice of locking people up without charging them of crimes. As Wilsher points out, throughout 
their long histories of detaining non-citizens, the United States and the United Kingdom—as well 
as other key detaining countries like Australia—have struggled to find legal justifications for this 
practice, in part because of what he terms the “uncomfortable recognition of the dissonance 
between immigration detention and liberal legal orthodoxy” (Wilsher 2011, p. 56). 
 
Other scholars have noted that an additional element of immigration detention that undermines a 
state’s claim to liberalism is the fact that this form of detention tends to be outside criminal 
processes, thereby enabling states to use the mechanism of deprivation of liberty without 
providing the same legal guarantees to immigration detainees that are afforded criminal suspects 
and convicts. In her 2013 working paper “‘Crimmigration’ in the European Union through the 
Lens of Immigration Detention,” SNIS team member Izabella Majcher analyses the disjuncture 
between the rights provided criminal detainees under EU law and those provided immigration 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Aristide Zolberg initially developed the concept of “remote control” to characterize the emergence of visa regimes, 
which enable states to regulate entrance onto their territory before a person’s arrival. See Zolberg, “Matters of State: 
Theorizing Immigration Policy,” in The Handbook of International Migration: The American Experience, New 
York: Russell Sage: 1999. See also, Zolberg, “Guarding the Gates in a World on the Move,” Social Science Research 
Council 2001.  
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detainees. Arguing that EU directives on migrants and asylum seekers provide a peculiar case of 
“crimmigration”—or the convergence of criminal and immigration laws—Majcher discusses how 
the detention provisions provided in the Returns Directive and the recently revised Reception 
Conditions Directive selectively incorporate criminal justice objectives while rejecting protective 
features that are provided in criminal processes. Thus, while immigration detention sanctioned by 
EU directives may pursue objectives similar to those of criminal justice—retribution, deterrence, 
or incapacitation—detainees are not entitled to due process guarantees afforded to their criminal 
counterparts.  
 
In effect, immigration detention, because it contradicts the right to liberty and does so in a way 
that is counter to key features of the rule of law, undermines foundational aspects of modern 
liberal democracies. This fact seems to have spurred many key migration detention countries to 
adopt misleading discourses regarding detention as well as to widen detention practices by 
developing partnerships that help deflect pressure and “externalizing” detention and interdiction 
efforts to client states. This helps explain why across the globe today one can find immigration 
detention centres “hiding” their identities behind inaccurate or imprecise names: Turkey has 
called its migrant detention centres “guesthouses”; Mexico uses “migratory stations” (estaciones 
migratorias) for the temporary housing (alojamiento temporal) of migrants; Hungary has 
“guarded shelters,” Italy has “welcome centres” (centri di accoglienza), and France has “centres 
of administrative retention” (centres de rétention administrative). (This recognition has helped 
spur specific follow on research by SNIS team members, including  Mariette Grange’s 2013 
Global Detention Project Working Paper, "Smoke Screens: Is There a Correlation between 
Migration Euphemisms and the Language of Detention?")  
 
Of course, not all countries use such creative terminology to describe their detention operations, 
but most states appear to view the penal nature of immigration detention as a source of 
embarrassment, a phenomenon one could term “sovereign discomfort,” as SNIS team member 
Michael Flynn argued in his 2013 Global Detention Project Working Paper The Hidden Costs of 
Human Rights: The Case of Immigration Detention.  
 
At the same time that states appear to soften the edges of administrative detention in their 
discourses, they also appear to seek to evade norms that limit their freedom of action with respect 
to non-citizens by endeavoring to export interdiction efforts to other countries, raising questions 
about the evasion of their responsibilities as established in international legal instruments. A case 
in point is the West African nation of Mauritania, which in 2006 opened its first dedicated 
detention centre for irregular migrants in the port city of Nouadhibou with assistance provided by 
the Spanish Agency for International Development Cooperation. The centre, which assists 
Mauritania’s efforts to crack down on migrants using the country en route to the Canary Islands, 
was set up in a former school restored by Spanish authorities. Before 2006, in the rare instances 
that migrants were arrested by the police they were typically held at police stations (AI 2008).  
 
Spain’s involvement in establishing the detention centre has led to questions over who controls 
the facility and guarantees the rights of the detainees. While the centre is officially managed by 
the Mauritanian National Security Service, Mauritanian officials “clearly and emphatically” 
stated to a Spanish human rights organization in October 2008 that Mauritanian authorities 
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perform their jobs at the express request of the Spanish government (European Social Watch 
2009). 
 
The Mauritania case reflects a broader trend of main migrant destination countries attempting to 
deflect migratory pressures, and the rights afforded migrants and asylum seekers, by 
externalizing immigration controls to states that are not considered main destinations of migrants 
and where the rule of law is often weak. This raises questions about the culpability of liberal 
democracies in the abuses detainees suffer when they are interdicted before reaching their 
destinations. Observers have expressed similar concerns with respect to the numerous other 
efforts to thwart the arrival of asylum seekers, such as EU discussions on extraterritorial 
processing centres, Australia’s “Pacific Solution,” and U.S. Caribbean interdiction policies. (The 
mechanics of these various diffusions efforts are explored in a forthcoming journal article by 
SNIS team member Michael Flynn titled “There and Back Again: Immigration Detention and 
Policy Transfer.”) 
 
As the notion of “remote control” discussed earlier makes clear, the externalization of border 
controls includes a range of phenomenon, not all of which involve the diffusion of policies from 
one state to another. According to Lahav and Guiraudon, these efforts can be arranged on a 
“playing field” that runs along two intersecting axes: public-private and domestic-international 
(Lahav and Guiraudon 2000, p. 58). Thus, for example, in the domestic sphere, we find some 
states delegating responsibility for apprehending migrants to local police forces (public) and 
increasingly using for-profit companies (private) to run detention centers. In the international 
sphere, for instance, states pressure airlines (private) to verify whether travelers have proper 
travel documentation and arrange with third-countries (public) to manage migration movements 
(i.e. by establishing readmission agreements).  
 
It is in the last quadrant—public international—that we observe the phenomenon of policy 
diffusion relevant to this section of the working paper. In their study of the external dimension of 
EU immigration policy, for example, Lavenex and UçArer (2004) contend that there are various 
avenues by which the EU effects external policy changes. These include “the unintended 
externalities of EU policies on third countries, the purposeful export of common policies through 
bilateral and/or multilateral agreements, and the extension of European policies to third countries 
through institutionalized forms of cooperation” (Lavenex and UçArer 2004, p. 418). 
 
Lavenex and UçArer propose a broad conceptual outline for capturing the variety of ways by 
which immigration policies diffuse internationally, which they term the “policy transfer 
framework.” According to this framework, which they base on EU relations with third countries, 
there are four principal “forms of policy adaptation and transfer”: (1) unilateral emulation, which 
the authors, following Checkel (2001), describe as cases in which countries are “cognitively 
motivated” to adopt a policy they learned or observed from another without any external pressure 
or coercion; (2) adaption through externality, which is a mix of voluntary and involuntary 
adaption that occurs when a state elects to adopt a specific policy in response to the impact of 
policies adopted by a neighboring country; and two types of policy transfer through 
conditionality, which in the case of Europe is a policy transfer that occurs at “the insistence of the 
EU” and “where cooperation on a certain aspect of asylum and immigration policy is regulated 
by a bilateral agreement between the EU and the third country.” One version of this the authors 
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call (3) opportune conditionality, which occurs when one country insists that another adopt a 
policy, but such adoption is viewed by the adopting country as a welcome development; the other 
version, (4) policy transfer through inopportune conditionality, which refers specifically to the 
EU context and indicates transfers that “occur in a more authoritative manner, which usually 
implies significant costs to the third country. … The broad network of EU external agreements 
provides a powerful tool for binding third countries to common EU policies, thereby extending 
the scope of the latter.” (Lavenex and UçArer 2004, p. 421). 
 
Reviewing key aspects of their framework, Lavenex and UçArer write: “In sum, the transfer and 
diffusion of EU policies can be initiated and facilitated by third country governments who—for 
one reason or another—opt to alter their domestic policies. Alternatively, diffusion can … be 
actively promoted by the EU and its member states when the export of common policies (or parts 
of them) is seen as a means to resolve common problems at home. Innovators may attempt to 
devise complex combinations of carrots and sticks to entice others to participate in this endeavor, 
thereby expanding the circle of participating countries and, arguably, enhancing the effectiveness 
of a particular policy. In a field such as international migration which is characterized by 
intensive interdependence, adaptation by one group of countries may soon develop further 
externalities, slowly extending the reach of the new policy context” (Lavenex and UçArer 2004, 
p. 422). 
 
Lavenex and UçArer’s framework can assist efforts to theorize on the variety of ways in which 
immigration control policies diffuse and help us to systematically characterize the mechanics of 
detention diffusion within the larger phenomenon of the externalization of immigration controls. 
For instance, as the case of Spain and Mauritania seems to show, a key aspect of externalization 
involves transferring not policies per se but rather migratory pressures. This is achieved through 
the use of two key tools: the pushing out of the external border (Frontex) and the enlistment of 
third countries in managing migration (readmission agreements). Because of the transfer of 
pressure away from Europe, a dilemma emerged: what to do with the migrants stranded in 
Mauritania? This led to the establishment of Mauritania’s first dedicated immigration detention 
center. Thus, the detention of migrants in Mauritania evolved from being an ad hoc practice to a 
standard modus operandi.  
 
This case reveals how the spreading of detention practices can be an artifact of other, more 
originary processes, including norm evasion in decision-making processes. Using Lavenex and 
UçArer’s framework, we could argue that the diffusion and eventual institutionalization of 
immigration detention involved a combination of both adaption through externality—that is, a 
mix of voluntary and involuntary adaption in response to the impact of policies adopted by 
another country—and policy transfer through conditionality involving a level of coercion by the 
destination country which arguably was motivated by a desire to avoid constraints on sovereignty 
that are embodied in the right to liberty and non-refoulement. Ultimately, however, because the 
decision-making regarding the establishment of “offshore” detention centers like the one in 
Nouadhibou tends to be opaque, it is often left to observers to infer the mix of motivations that 
are behind the decisions.  
 
 
Security  
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In contrast to norms related to liberty, those related to security of person appear to be more 
relevant to the issue of the evolution of internal detention practices. Thus, for example, advocacy 
related to the conditions of confinement can impact both the legal grounds used for the detention 
of non-citizens as well as how detention regimes are constructed. A key focus of this working 
paper is the forms of detention. It is this issue—the physical aspect of detention—that is most 
closely related to security of person, including the treatment of detainees and the conditions of 
their detention. In this respect, Article 10 of the ICCPR provides: “1. All persons deprived of 
their liberty shall be treated with humanity and with respect for the inherent dignity of the human 
person. 2. (a) Accused persons shall, save in exceptional circumstances, be segregated from 
convicted persons and shall be subject to separate treatment appropriate to their status as 
unconvicted persons; (b) Accused juvenile persons shall be separated from adults and brought as 
speedily as possible for adjudication.” 
 
In addition to the ICCPR, there are a number of treaties that have specific provisions related to 
security of person while in detention, as well as to their treatment and conditions of confinement. 
To give a few examples: 
 
The International Convention for the Protection of All Persons from Enforced Disappearances 
(ICPED) provides specific guarantees with respect to the maintenance of records regarding 
detainees. Article 17 states: “Each State Party shall assure the compilation and maintenance of 
one or more up-to-date official registers and/or records of persons deprived of liberty, which shall 
be made promptly available, upon request, to any judicial or other competent authority or 
institution authorized for that purpose by the law of the State Party concerned or any relevant 
international legal instrument to which the State concerned is a party.” The ICPED also provides 
a specific norm regarding places of detention, stating Article 17(1) that “No one shall be held in 
secret detention and Article 17(2)(c) that each State Party shall “Guarantee that any person 
deprived of liberty shall be held solely in officially recognized and supervised places of 
deprivation of liberty.” 
 
The Convention against Torture (CAT) provides norms related to the training of personnel at 
detention facilities. Article 10(1) states: “Each State Party shall ensure that education and 
information regarding the prohibition against torture are fully included in the training of law 
enforcement personnel, civil or military, medical personnel, public officials and other persons 
who may be involved in the custody, interrogation or treatment of any individual subjected to any 
form of arrest, detention or imprisonment.”  
 
The Vienna Convention on Consular Relations (VCCR) contains norms related to the right of 
detainees to have contact with the outside world, in this case with one’s consular representatives. 
Article 36(1)(c) provides that “consular officers shall have the right to visit a national of the 
sending State who is in prison, custody or detention, to converse and correspond with him and to 
arrange for his legal representation. They shall also have the right to visit any national of the 
sending State who is in prison, custody or detention in their district in pursuance of a judgment.” 
 
Many of these provisions are reinforced in binding regional treaties. Thus, for instance, the Inter-
American Convention on Forced Disappearance of Persons (IACFDP) reiterates the ICPED’s 
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provisions related to the maintenance of proper prison registries and records, as well as on the use 
of officially recognized facilities. Article 11 provides: “Every person deprived of liberty shall be 
held in an officially recognized place of detention and be brought before a competent judicial 
authority without delay, in accordance with applicable domestic law. The States Parties shall 
establish and maintain official up-to-date registries of their detainees and, in accordance with 
their domestic law, shall make them available to relatives, judges, attorneys, any other person 
having a legitimate interest, and other authorities.” 
 
Critical to the diffusion of these norms are the various bodies that have been set up to review 
their implementation and report on state efforts to adhere to them. At the UN level, specific treaty 
bodies have been established that monitor the implementation of the treaties. Monitoring 
implementation of the ICCPR, for example, is the Human Rights Committee. Similarly, in 
Europe, the European Court of Human Rights was established to make binding legal judgments 
on implementation of the Council of Europe’s European Convention on Human Rights. Likewise, 
the Council of Europe’s European Convention for the Prevention of Torture created the 
Committee for the Prevention of Torture (CPT) to provide “a non-judicial preventive mechanism 
to protect persons deprived of their liberty against torture and other forms of ill-treatment [which] 
complements the judicial work of the European Court of Human Rights” (CPT, “About the 
CPT”). As we will see later, the CPT’s reporting mechanism provides a rich and highly detailed 
record of states’ responses to normative pressure.  
 
While the ICCPR and the other treaties discussed above provide norms that are broadly related to 
the treatment of all people who have been deprived of their liberty, they do not cover issues 
related specifically to immigration detainees. The only international human rights treaty that 
provides specific protections for international migrants is the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of their Families (ICRMW).4 
However, while its provisions are binding on states that have ratified the treaty, the ICRMW is 
one of the least ratified international human rights conventions, which means that many of its 
protections can effectively be considered “soft law” for most states in the international system. 
Nevertheless, it is in this treaty that we find one of the more important norms related to the 
evolution of migration-related detention regimes: the separation of migrant detainees from other 
kinds of detainees.  
 
As we saw earlier, in our discussion of the ICCPR, the principle of the separation of different 
categories of detainees (including children from adults, and convicted detainees from accused 
detainees) is well established in international human rights law.5 In the Migrant Workers 
Convention, this principal was adapted to include immigration detainees. Article 17(3) states: 
“Any migrant worker or member of his or her family who is detained in a State of transit or in a 
State of employment for violation of provisions relating to migration shall be held, in so far as 
practicable, separately from convicted persons or persons detained pending trial.” 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Although the Migrant Workers Convention is the only UN human rights convention that provides protections for 
migrant workers, the International Labor Organization has a host of treaties on the rights of migrant workers.  
5 Article 10 of the ICCPR provides that “Accused persons shall, save in exceptional circumstances, be segregated 
from convicted persons and shall be subject to separate treatment appropriate to their status as unconvicted persons; 
(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for adjudication.” 
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This norm has corollaries in a number of soft law instruments. For instance, the UN Standard 
Minimum Rules for the Treatment of Prisoners, which was adopted by the First United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, held in Geneva in 1955, 
states: “Persons imprisoned for debt and other civil prisoners shall be kept separate from persons 
imprisoned by reason of a criminal offence.” Although it does not specifically mention 
immigration detainees, the Standard Minimum Rules’ discussion of “civil prisoners” clearly 
encompasses immigration detainees who are confined for administrative—as opposed to 
criminal—purposes.  
 
Similarly, the Council of Europe’s Committee for the Prevention of Torture (CPT) has on 
numerous occasions reiterated the norm regarding the separation of immigration detainees from 
criminal detainees. It interprets the norm broadly and combines it with the norm on detaining 
people in recognized facilities. Not only should immigration detainees be held separately, argues 
the CPT, they should also be confined in specific facilities. Thus, the CPT Standards states: “On 
occasion, CPT delegations have found immigration detainees held in prisons. Even if the actual 
conditions of detention for these persons in the establishments concerned are adequate—which 
has not always been the case—the CPT considers such an approach to be fundamentally flawed. 
A prison is by definition not a suitable place in which to detain someone who is neither convicted 
nor suspected of a criminal offence.”  
  
Recently, this soft law norm has become hard law in the European Union, with the entry into 
force in 2011 of the EU Return Directive, which provides rules for how EU member states can 
treat third-country nationals who are to be deported.6 Article 16(1) states: “Detention shall take 
place as a rule in specialized detention facilities. Where a Member State cannot provide 
accommodation in a specialized detention facility and is obliged to resort to prison 
accommodation, the third-country nationals in detention shall be kept separated from ordinary 
prisoners.” 
 
Despite the fact that only very recently has this norm become “hard law”—and then only in a one 
region of the world (the European Union), as well as for the few countries that have ratified the 
Migrant Workers Convention—the norm providing that immigration detainees be held in 
specialized facilities has long been a key element in advocacy regarding immigration related 
detention, and as such has played an instrumental role in the evolution of this practice.  
 
There are a number of cases that reflect advocacy related to this norm. In France, for example, 
the idea of establishing specialized facilities was driven by human rights considerations promoted 
by French activists, which eventually swayed French authorities in the early 1980s to close the 
country’s ad hoc “clandestine jails” and establish dedicated facilities in the form of “centres de 
rétention administrative” (Fischer 2011). More recently, we see it in the case of the Spanish-
funded detention center in Mauritania, in which both Mauritanian and Spanish authorities, when 
confronted with criticism of the ad hoc nature of the detention facility being used in Nouadhibou, 
claimed that a new, purpose-built center would be created in the near future that would meet 
international standards. 
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Directive 2008/115/EC on common standards and procedures in member states for returning illegally staying third-
country nationals. 
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In yet another case, in early 2011, an official with the UN High Commissioner for Refugees 
described the Berks County Family Shelter—a misleadingly named facility which today is the 
only site in the United States that detains families—as the embodiment “of the best practices for a 
truly civil immigration detention model.” The official explained that “UNHCR believes strongly 
that the vast majority of asylum seekers should not be detained,” but in the event that asylum 
seekers are detained, Berks was the model to follow (UNHCR 2011). 
 
By all accounts, Berks operates in a humane and “non-penal” manner. However, while it is 
clearly important to applaud improvements in the treatment of detainees, is it a good idea for the 
international community’s premier agency protecting asylum seekers to provide its imprimatur to 
efforts—even limited ones—to detain them, including children? UNHCR, as a political and 
humanitarian entity, by necessity must at times walk a thin line between its treaty-based mandate 
and the desires of its state partners. On the other hand, this sort of encouragement from a leading 
humanitarian agency arguably provides “normative cover” for detention practices, shielding the 
state from uncomfortable questions regarding the right to liberty and helping entrench 
immigration detention into the institutional framework of the nation-state (Flynn 2013). 
 
Rights actors frequently focus their detention-related advocacy on promoting the proper treatment 
of detainees and applauding efforts by states to differentiate between criminal incarceration and 
the administrative detention of irregular migrants and asylum seekers. However, there is cause for 
concern that the emergence of specialized detention regimes can lead to increased use of 
detention in the face of growing international migration.  
 
In contrast to the United States, most European countries ceased some time ago to use criminal 
facilities for the purposes of immigration detention. But the process of shifting from informal to 
formal detention regimes, which has occurred over the last two decades, has paralleled the 
growth in immigration detention in this region.  
 
Is there a connection between these two developments? The case of Ireland is illustrative. 
Ireland’s immigration detention estate has been notable for two main reasons—its exceedingly 
small number of detainees each year (numbering in the dozens) and the fact that it has no official 
facility to confine these people. However, in 2006, after an official visit to the country, the 
Council of Europe’s Committee for the Prevention of Torture admonished Ireland for detaining 
failed asylum seekers slated for deportation in prisons. The CPT pointed out that this treatment 
violated norms established in the European Convention on Human Rights. The CPT then 
recommended that Ireland build a facility that would be dedicated to this purpose. In its response, 
the government of Ireland promised to do just that, stating that it was in “ongoing discussions 
with the Irish Prison Service … with the aim of providing a separate purpose built facility for 
immigration offenders at the new complex that conforms to best international standards.” 
 
As journalist Deepa Fernandes (2007) once wrote regarding the U.S. “immigration-industrial 
complex”: “With the increase in prison beds to house immigrants comes the pressure to fill 
them.” Ireland thus represents an important test case for the future: With the shift to specialized 
facilities, will there be an uptick in the numbers of people detained? 
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Growing international advocacy on this issue appears to be leading to the institutionalization of 
detention regimes in disparate parts of globe. This institutionalization—whose most obvious 
characteristic is the establishment of dedicated immigration detention centers to replace prisons 
or other off-the-shelf facilities—seems to have a number of important outcomes. First, it appears 
to embed deprivation of liberty into the fabric of states’ standard operating procedures with 
respect to the deportation of unwanted foreigners.  
 
Second, institutionalization is leading to the creation of what Sikkink terms “principled issue-
networks,” which she defines as networks of actors that are “driven primarily by shared values or 
principled ideas—ideas about what is right and wrong—rather than shared causal ideas or 
instrumental goals” (Sikkink 1993, p. 412).  
 
However, what it interesting about the “principled issue-networks” is that—in contrast to 
Sikkink’s model of human rights NGOs networking with international bodies and private 
foundations—these are informal groupings that have as integral members national authorities. 
Whether it is UNHCR appearing in a press briefing with U.S. authorities to proclaim the human 
nature of a family detention center in the United States; French advocacy groups agreeing to 
work with government officials in the establishment of dedicated detention facilities; or Spanish 
authorities working with Mauritanian authorities to develop model detention centers based on the 
advice of human rights groups; what is striking in all these examples is that we see the emergence 
of ad hoc networks in support of concrete human rights norms whose very existence provides 
powerful normative cover to the practice of detaining foreigners for immigration-related reasons.  
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Conclusion 
 
 
This SNIS project on immigration detention has served as an excellent opportunity to expand our 
understanding of how international norms have played a role in influencing the ways states 
implement detention practices. Because of the project, the groundwork has been laid for 
developing systematic data on detention regimes that allows for comparative study of state 
practices based on carefully constructed norm-based indicators.  
 
Implementing these ideas in a structured format amendable to data development presents a host 
of challenges that often cannot be observed until an attempt is made. In particular, the effort to 
build generalizations that can encompass complex phenomenon across a wide variety of national 
contexts is exceptionally challenging. A case in point is the discussion earlier in this paper 
regarding grounds for detention. After months of evaluation that included input form 
knowledgeable observers who advised the SNIS team, it was not until these grounds were tested 
on a sample group from one particular region of the world that we realized our categories had to 
be re-adjusted. And each time a re-adjustment like that occurs, it means revisiting both the 
underlying arguments used to build the concepts, but also the mechanics of changing the database 
itself and re-entering new data, all of which adds up to an extraordinarily lengthy process.  
 
Nevertheless, while there are arguably no perfect data categories to capture any particular social 
phenomenon, it is the effort itself at developing theoretical frameworks and testing them on 
reality that leads to insights. As such, the SNIS project has been invaluable to our continuing 
work studying and analysing immigration detention regimes.  The database will serve as an 
important resource for future publications on this phenomenon, some of which are already 
programmed, including a comparative study of the 19 countries reviewed as part of our research. 
We expect this study to provide enormous insight into both the strengths and weaknesses of the 
global normative regime relevant to this issue.  
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INTERNATIONAL SOURCES OF BINDING NORMS 
 

A) The right to liberty: The protection from arbitrary detention 
 
 

 

 international regional 

1. Legality [administrative detention and criminal 
incarceration] 

ICCPR: art. 9(1) 
Everyone has the right to liberty and security of person. No one 
shall be subjected to arbitrary arrest or detention. No one shall 
be deprived of his liberty except on such grounds and in 
accordance with such procedure as are established by law. 

ICRMW:  art. 16(1) 
Migrant workers and members of their families shall have the 
right to liberty and security of person. 

ICRMW:  art. 16(4) 
Migrant workers and members of their families shall not be 
subjected individually or collectively to arbitrary arrest or 
detention; they shall not be deprived o their liberty except on 
such grounds and in accordance with such procedures as are 
established by law. 

CRC: art. 37(b) 
States Parties shall ensure that: (b) No child shall be deprived of 
his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law […] 

ICPED: art. 17(2)(a) and (b) 
Without prejudice to other international obligations of the State 
Party with regard to the deprivation of liberty, each State Party 
shall, in its legislation: ( a ) Establish the conditions under which 
orders of deprivation of liberty may be given; ( b ) Indicate those 
authorities authorized to order the deprivation of liberty. 

CRPD: art.14(1) 
States Parties shall ensure that persons with disabilities, on an 
equal basis with others: (a) Enjoy the right to liberty and security 
of person; (b) Are not deprived of their liberty unlawfully or 
arbitrarily, and that any deprivation of liberty is in conformity 
with the law, and that the existence of a disability shall in no case 
justify a deprivation of liberty.  

ECHR: art. 5(1)(f) 
Everyone has the right to liberty and security of person. 
No one shall be deprived of his liberty save in the 
following cases and in accordance with a procedure 
prescribed by law: (f) the lawful arrest or detention of a 
person to prevent his effecting an unauthorised entry into 
the country or of a person against whom action is being 
taken with a view to deportation or extradition. 

ACHR: art.7(1), 7(2) and 7(3) 
(1). Every person has the right to personal liberty and 
security. (2). No one shall be deprived of his physical 
liberty except for the reasons and under the conditions 
established beforehand by the constitution of the State 
Party concerned or by a law established pursuant thereto. 
(3). No one shall be subject to arbitrary arrest or 
imprisonment.  

ACHPR: art. 6 
Every individual shall have the right to liberty and to the 
security of his person. No one may be deprived of his 
freedom except for reasons and conditions previously laid 
down by law. In particular, no one may be arbitrarily 
arrested or detained. 

Arab Charter: art. 14(1) and 14(2) 
1. Every individual has the right to liberty and security of 
person and no one shall be arrested, searched or detained 
without a legal warrant. 2. No one shall be deprived of his 
liberty except on such grounds and in accordance with 
such procedures as are established by law. 

EU Charter: art.6 
Everyone has the right to liberty and security of person. 

Convention of Belem do Para: art. 4(c) 
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments. These rights include, among others: (c). The 
right to personal liberty and security. 
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CRCI: art. 19(1) 
No child shall be deprived of his/her freedom, save in 
accordance with the law and for a reasonable and a 
specific period.  

2. Lawfulness, 
necessity and 
proportionality of 
administrative 
detention  

2.1. Lawful grounds 

 ECHR: art. 5(1)(f) 
No one shall be deprived of his liberty save in the 
following cases […] (f) the lawful arrest or detention of a 
person to prevent his effecting an unauthorised entry into 
the country or of a person against whom action is being 
taken with a view to deportation or extradition.  

Return Directive: art. 15(1) 
[…] Member States may only keep in detention a third-
country national who is the subject of return procedures 
in order to prepare the return and/or carry out the 
removal process, in particular when: (a) there is a risk of 
absconding or (b) the third-country national concerned 
avoids or hampers the preparation of return of the 
removal process. […]  

2.2. Detention as a measure of last resort 

CRC: art. 37(b)  
States Parties shall ensure that: (b) […] The arrest, detention or 
imprisonment of a child […] shall be used only as a measure of 
last resort […] 

 

ACRWC: art. 30(1)(a), (b) and (c)* 
States Parties to the present Charter shall undertake to 
provide special treatment to expectant mothers and to 
mothers of infants and young children who have been 
accused or found guilty of infringing the penal law and 
shall in particular: (a) ensure that a non-custodial 
sentence will always be first considered when sentencing 
such mothers; (b) establish and promote measures 
alternative to institutional confinement for the treatment 
of such mothers; (c) establish special alternative 
institutions for holding such mothers. 

SAARC CWC: art. 4(3)(c) 
[…] States Parties shall provide special care and treatment 
to children in a country other that the country of domicile 
and expectant women and mothers who are detained 
along with infants or very young children, and shall 
promote, to the best possible extent, alternative 
measures to institutional correction […]  

Return Directive: 15(1)  
Unless other sufficient but less coercive measures can be 
applied effectively in a specific case, Member States may 
only keep in detention a third-country national who is the 
subject of return procedures in order to prepare the 
return and/or carry out the removal process […] 

Return Directive: 17(1)  
Unaccompanied minors and families with minors shall 
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only be detained as a measure of last resort […] 

Procedures Directive: art. 18(1)  
Member States shall not hold a person in detention for 
the sole reason that he/she is an applicant for asylum. 

Reception Directive: art. 7(3)  
When it proves necessary, for example for legal reasons or 
reasons of public order, Member States may confine an 
applicant to a particular place in accordance with their 
national law. 

2.3. The non-penalisation clause 

Refugee Convention: art. 31(1)  
The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming directly 
from a territory where their life or freedom was threatened in the 
sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to 
the authorities and show good cause for their illegal entry or 
presence. 

Smuggling Protocol: art. 5 [criminal liability of 
migrants] 
Migrants shall not become liable to criminal prosecution under 
this Protocol for the fact of having been the object of conduct set 
forth in article 6 of this Protocol, see article 6(1) (a) The 
smuggling of migrants; (b) When committed for the purpose of 
enabling the smuggling of migrants: (i) Producing a fraudulent 
travel or identity document; (ii) Procuring, providing or 
possessing such a document; (c) Enabling a person who is not a 
national or a permanent resident to remain in the State 
concerned without complying with the necessary requirements 
for legally remaining in the State by the means mentioned in 
subparagraph (b) of this paragraph or any other illegal means. 

CATHB: art. 26 
Each Party shall, in accordance with the basic principles of 
its legal system, provide for the possibility of not imposing 
penalties on victims for their involvement in unlawful 
activities, to the extent that they have been compelled to 
do so. 
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 2.4. Limitations on the length of 
detention 

CRC: art. 37(b)  
States Parties shall ensure that: (b) […] The arrest, detention or 
imprisonment of a child […] shall be […] for the shortest 
appropriate period of time. 

Return Directive: art. 15(1)  
Any detention shall be for as short a period as possible 
and only maintained as long as removal arrangements are 
in progress and executed with due diligence. 

Return Directive: art. 15(5) and (6)  
(5). Detention shall be maintained for as long a period as 
the conditions laid down in paragraph 1 are fulfilled and it 
is necessary to ensure successful removal. Each Member 
State shall set a limited period of detention, which may 
not exceed six months. (6). Member States may not 
extend the period referred to in paragraph 5 except for a 
limited period not exceeding a further twelve months in 
accordance with national law in cases where regardless of 
all their reasonable efforts the removal operation is likely 
to last longer owing to: (a) a lack of cooperation by the 
third-country national concerned, or (b) delays in 
obtaining the necessary documentation from third 
countries. 

Return Directive: art. 17(1)  
Unaccompanied minors and families with minors shall 
only be detained […] for the shortest appropriate period 
of time. 

CRCI: art. 19(1)  
No child shall be deprived of his/her freedom, save in 
accordance with the law and for a reasonable and a 
specific period. 

3. Procedural 
standards 
[administrative 
detention and 
criminal 
incarceration] 

3.1. Information 
provided to 
detainees  
 

  
3.1.1. 
Notification of 
the legal and 
factual reasons 
for arrest 
[detention 
order] in a 
language the 
person 
concerned 
understands  

ICCPR: art. 9(2)  
Anyone who is arrested shall be informed, at the time of arrest, 
of the reasons for his arrest and shall be promptly informed of 
any charges against him. 

ICCPR: art. 14(3)(a)*  
In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum guarantees, 
in full equality: (a) To be informed promptly and in detail in a 
language which he understands of the nature and cause of the 
charge against him. 
ICRMW:  art. 16(5) 
Migrant workers and members of their families who are arrested 
shall be informed at the time of arrest as far as possible in a 
language they understand of the reasons for their arrest and they 
shall be promptly informed in a language they understand of any 
charges against them. 

ICRMW:  art. 18(3)(a)* 
In the determination of any criminal charge against them, 

ECHR: art. 5(2) 
Everyone who is arrested shall be informed promptly, in a 
language which he understands, of the reasons for his 
arrest and of any charge against him. 

ECHR: art. 6(3)(a)*  
Everyone charged with a criminal offence has the 
following minimum rights to be informed promptly, in a 
language which he understands and in detail, of the 
nature and cause of the accusation against him. 

ACHR: art.7(4) 
Anyone who is detained shall be informed of the reasons 
for his detention and shall be promptly notified of the 
charge or charges against him. 

ACHR: art. 8(2)(b)* 
Every person accused of a criminal offense […] is entitled, 
with full equality, to the following minimum guarantees: 
(b) prior notification in detail to the accused of the 
charges against him. 
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migrant workers and members of their families shall be entitled 
to the following minimum guarantees: (a) To be informed 
promptly and in detail in a language they understand of the 
nature and cause of the charge against them. 
CRC: art. 40(2)(b)(ii)* 
[…]  States Parties shall, in particular, ensure that: (b) Every child 
alleged as or accused of having infringed the penal law has at 
least the following guarantees: (ii) To be informed promptly and 
directly of the charges against him or her […] 

Arab Charter: art. 14(3) 
Anyone who is arrested shall be informed at the time of 
arrest, in a language which he understands, of the reasons 
for his arrest and shall be promptly informed of any 
charges against him. […] 

Arab Charter: art. 16(1)* 
[…] During the investigation and the trial, the accused shall 
be entitled to the following minimum guarantees:  1. To be 
informed promptly and in detail, in a language which he 
understands, of the nature and cause of the charge against 
him. 

ACRWC: art. 17(2)(c)(ii)* 
States Parties to the present Charter shall in particular: (c) 
ensure that every child accused in infringing the penal 
law: (ii) shall be informed promptly in a language that he 
understands and in detail of the charge against him […] 

CRCI: art. 19(3)(b) 
States Parties to the Covenant shall observe the following: 
(b) A child shall be informed immediately and directly 
about the charges against him/her upon his/her 
summoning or apprehension […] 

Return Directive: art. 15(2) 
Detention shall be ordered in writing with reasons being 
given in fact and in law. 

3.1.2. 
Information on 
one’s rights:  

[ the right to legal assistance] 
ICCPR: art.14(3)(d)* 
In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum guarantees, 
in full equality (d) […] to defend himself in person or through legal 
assistance of his own choosing; to be informed, if he does not 
have legal assistance, of this right […] 

ICRMW: art. 18(3)(d)*  
In the determination of any criminal charge against them, 
migrant workers and members of their families shall be entitled 
to the following minimum guarantees: (d) […] to defend 
themselves in person or through legal assistance of their own 
choosing; to be informed, if they do not have legal assistance, of 
this right […] 
 

[the right to consular assistance] 
VCCR: art. 36(1)(b) 
With a view to facilitating the exercise of consular functions 
relating to nationals of the sending State: (b) if he so requests, 

[the right to appeal] 
Return Directive: art. 15(2)(b)  
When detention has been ordered by administrative 
authorities, Member States shall: (b) […] grant the third-
country national concerned the right to take proceedings 
by means of which the lawfulness of detention shall be 
subject to a speedy judicial review to be decided on as 
speedily as possible after the launch of the relevant 
proceedings. In such a case Member States shall 
immediately inform the third-country national concerned 
about the possibility of taking such proceedings. 
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the competent  authorities of the receiving State shall, without 
delay, inform the consular post of the sending State if, within its 
consular district, a national of that State is arrested or committed 
to prison or to custody pending trial or is detained in any other 
manner. […] The said authorities shall inform the person 
concerned without delay of his rights under this subparagraph. 
ICRMW: 16(7)(c)  
When a migrant worker or a member of his or her family is 
arrested or committed to prison or custody pending trial or is 
detained in any other manner: (c) The person concerned shall be 
informed without delay of this right and of rights deriving from 
relevant treaties, if any, applicable between the States 
concerned, to correspond and to meet with representatives of 
the said authorities [The consular or diplomatic authorities of his 
or her  State of origin or of a State representing the interests of 
that State] and to make arrangements with them for his or her 
legal representation. 

Smuggling Protocol: art. 16(5) 
In the case of the detention of a person who has been the object 
of conduct set forth in article 6 of this Protocol, each State Party 
shall comply with its obligations under the Vienna Convention on 
Consular Relations, where applicable, including that of informing 
the person concerned without delay about the provisions 
concerning notification to and communication with consular 
officers. 

3.2. Legal assistance 
 

ICCPR: art. 14(3)(b)* and (d)* 
In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum guarantees, 
in full equality (b) To have adequate time and facilities for the 
preparation of his defence and to communicate with counsel of 
his own choosing;  (d) […] to defend himself in person or through 
legal assistance of his own choosing; to be informed, if he does 
not have legal assistance, of this rights; and to have legal 
assistance assigned to him, in any case where the interests of 
justice so require, and without payment by him in any such case if 
he does not have sufficient means to pay for it;  

ICRMW: art. 18(3)(b)* and (d)* 
In the determination of any criminal charge against them, migrant 
workers and members of their families shall be entitled to the 
following minimum guarantees: (b) To have adequate time and 
facilities for the preparation of their defence and to communicate 
with counsel of their own choosing; (d) […] to defend themselves in 
person or through legal assistance of their own choosing; to be 
informed, if they do not have legal assistance, of this right; and to 

ECHR: art. 6(3)(b)* and (c)*  
Everyone charged with a criminal offence has the 
following minimum rights: (b) to have adequate time and 
facilities for the preparation of his defence; (c) to defend 
himself in person or through legal assistance of his own 
choosing or, if he has not sufficient mans to pay for legal 
assistance, to be given it free when the interests of justice 
so require;   

ACHR: art. 8(2)(c)* , (d)* and (e)* 
Every person accused of a criminal offense […] is entitled, 
with full equality, to the following minimum guarantees: 
(c). adequate time and means for the preparation of his 
defense; (d). the right of the accused to defend himself 
personally or to be assisted by legal counsel of his own 
choosing and to communicate freely and privately with his 
counsel; (e). the inalienable right to be assisted by counsel 
provided by the state, paid or not as the domestic law 
provides, if the accused does not defend himself 
personally or engage his own counsel within the time 
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have legal assistance assigned to them, in any case where the 
interests of justice so require and without payment by them in any 
such case if they do not have sufficient means to pay;  

CRC: art. 37(d) 
States Parties shall ensure that: (d) Every child deprived of his or 
her liberty shall have the right to prompt access to legal and 
other appropriate assistance […] 

CRC: art. 40(2)(b)(ii)* 
[…] States Parties shall, in particular, ensure that: (b) Every child 
alleged as or accused of having infringed the penal law has at 
least the following guarantees: (ii) […] to have legal or other 
appropriate assistance in the preparation and presentation of his 
or her defence. 
ICPED: art. 17(2)(d) 
Without prejudice to other international obligations of the State 
Party with regard to the deprivation of liberty, each State Party 
shall, in its legislation: ( d ) Guarantee that any person deprived of 
liberty shall be authorized to communicate with and be visited by 
[…] counsel […]  
 

period established by law;  

ACHPR: art. 7(1)(c) 
Every individual shall have the right to have his cause 
heard. This comprises: (c) the right to defense, including 
the right to be defended by counsel of his choice;  

Arab Charter: art. 16(2) *, (3)* and (4)* 
[…] During the investigation and the trial, the accused shall 
be entitled to the following minimum guarantees:  2. To 
have adequate time and facilities for the preparation of his 
defense […]. 3. To […] defend himself or through legal 
assistance of his own choosing or with the assistance of his 
lawyer, with whom he can freely and confidentially 
communicate. 4. To have free legal assistance of a lawyer to 
defend himself if he does not have sufficient means to pay 
for his defense, and if the interests of justice so require. […]. 
Arab Charter: art. 13(1)*  
Everybody has the right to a fair trial […]. State Parties 
shall ensure financial aid to those without the necessary 
means to pay for legal assistance to enable them to 
defend their rights. 

EU Charter: art. 47 
[…]Everyone is entitled to a fair and public hearing within 
a reasonable time by an independent and impartial 
tribunal previously established by law. Everyone shall 
have the possibility of being advised, defended and 
represented. Legal aid shall be made available to those 
who lack sufficient resources in so far as such aid is 
necessary to ensure effective access to justice 

ACRWC: art. 17(2)(c)(iii)* 
States Parties to the present Charter shall in particular: (c) 
ensure that every child accused in infringing the penal 
law: (iii) shall be afforded legal and other appropriate 
assistance in the preparation and presentation of his 
defence. 

CRCI: art. 19(3)(c) 
States Parties to the Covenant shall observe the following: 
(c) the child shall be provided with legal and humanitarian 
assistance where needed including access to a lawyer […] 

3.3. Assistance of interpreter   

ICCPR: art. 14(3)(f)*  
In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum guarantees, 
in full equality (f) To have the free assistance of an interpreter if 
he cannot understand or speak the language used in court. 

ICRMW: art. 16(8)  

ECHR: art. 6(3)(e)*  
Everyone charged with a criminal offence has the 
following minimum rights: (e) to have the free assistance 
of an interpreter if he cannot understand or speak the 
language used in court. 

ACHR: art. 8(2)(a)* 
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Migrant workers and members of their families who are deprived 
of their liberty by arrest or detention shall be entitled to take 
proceedings before a court, in order that that court may decide 
without delay on the lawfulness of their detention and order 
their release if the detention is not lawful. When they attend 
such proceedings, they shall have the assistance, if necessary 
without cost to them, of an interpreter, if they cannot 
understand or speak the language used. 

ICRMW: art. 18(3)(f)* 
In the determination of any criminal charge against them, 
migrant workers and members of their families shall be entitled 
to the following minimum guarantees: (f) To have the free 
assistance of an interpreter if they cannot understand or speak 
the language used in court. 

CRC: art. 40(2)(b)(vi)* 
[…] States Parties shall, in particular, ensure that: (b) Every child 
alleged as or accused of having infringed the penal law has at 
least the following guarantees: (vi) To have the free assistance of 
an interpreter if the child cannot understand or speak the 
language used. 
 

Every person accused of a criminal offense […] is entitled, 
with full equality, to the following minimum guarantees: 
(a) the right of the accused to be assisted without charge 
by a translator or interpreter, if he does not understand or 
does not speak the language of the tribunal or court. 

Arab Charter: art. 16(4)* 
[…] During the investigation and the trial, the accused 
shall be entitled to the following minimum guarantees:  
(4). […] To have the free assistance of an interpreter if he 
cannot understand or speak the language of the court. 

ACRWC: art. 17(2)(c)(ii)* 
States Parties to the present Charter shall in particular: (c) 
ensure that every child accused in infringing the penal 
law: (ii) […] shall be entitled to the assistance of an 
interpreter if he or she cannot understand the language 
used. 
CRCI: art. 19(3)(c) 
States Parties to the Covenant shall observe the following: 
(c) the child shall be provided with legal and humanitarian 
assistance where needed including access to […] 
interpreter if necessary.  

3.4. Accessible and effective remedies / 
Judicial review of the lawfulness of the 
detention  

ICCPR: art. 9(4) 
Anyone who is deprived of his liberty by arrest or detention shall 
be entitled to take proceedings before a court, in order that that 
court may decide without delay on the lawfulness of his 
detention and order his release if the detention is not lawful. 

ICRMW: 16(8) 
Migrant workers and members of their families who are deprived 
of their liberty by arrest or detention shall be entitled to take 
proceedings before a court, in order that that court may decide 
without delay on the lawfulness of their detention and order 
their release if the detention is not lawful. […] 

CRC: art. 37(d)  
States Parties shall ensure that: (d) Every child deprived of his or 
her liberty shall have […] the right to challenge the legality of the 
deprivation of his or her liberty before a court or other 
competent, independent and impartial authority, and to a 
prompt decision on any such action. 

ICPED: art. 17(2)(f) 
Without prejudice to other international obligations of the State 
Party with regard to the deprivation of liberty, each State Party 
shall, in its legislation: ( f ) Guarantee that any person deprived of 
liberty or, in the case of a suspected enforced disappearance, 
since the person deprived of liberty is not able to exercise this 

ECHR: art. 5(4) 
Everyone who is deprived of his liberty by arrest or 
detention shall be entitled to take proceedings by which 
the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not 
lawful. 

ACHR: art. 7(6) 
Anyone who is deprived of his liberty shall be entitled to 
recourse to a competent court, in order that the court 
may decide without delay on the lawfulness of his arrest 
or detention and order his release if the arrest or 
detention is unlawful. In States Parties whose laws 
provide that anyone who believes himself to be 
threatened with deprivation of his liberty is entitled to 
recourse to a competent court in order that it may decide 
on the lawfulness of such threat, this remedy may not be 
restricted or abolished. The interested party or another 
person in his behalf is entitled to seek these remedies. 

Arab Charter: art. 14(6) 
Anyone who is deprived of his liberty by arrest or detention 
shall be entitled to proceedings before a court, in order that 
a court may decide without delay on the lawfulness of his 
arrest or detention, and order his release if the arrest or the 
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right, any persons with a legitimate interest, such as relatives of 
the person deprived of liberty, their representatives or their 
counsel, shall, in all circumstances, be entitled to take 
proceedings before a court, in order that the court may decide 
without delay on the lawfulness of the deprivation of liberty and 
order the person's release if such deprivation of liberty is not 
lawful. 
 

[right to be brought promptly before the court]* 
ICCPR: art. 9(3)*  
Anyone arrested or detained on a criminal charge shall be 
brought promptly before a judge or other officer authorized by 
law to exercise judicial power and shall be entitled to trial within 
a reasonable time or to release. […] 

ICCPR: art. 10(2)(b)* [minors] 
Accused juvenile persons shall […] brought as speedily as possible 
for adjudication. 

ICRMW: 16(6)* 
Migrant workers and members of their families who are arrested 
or detained on a criminal charge shall be brought promptly 
before a judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a reasonable 
time or to release. […] 

ICRMW: 17(2)* [minors] 
[…] Accused juvenile persons shall be […] brought as speedily as 
possible for adjudication. 

detention is not lawful. 

Return Directive: art. 15(2) and 15(3) 
(2) […] When detention has been ordered by 
administrative authorities, Member States shall: (a) either 
provide for a speedy judicial review of the lawfulness of 
detention to be decided on as speedily as possible from 
the beginning of detention; (b) or grant the third-country 
national concerned the right to take proceedings by 
means of which the lawfulness of detention shall be 
subject to a speedy judicial review to be decided on as 
speedily as possible after the launch of the relevant 
proceedings. In such a case Member States shall 
immediately inform the third-country national concerned 
about the possibility of taking such proceedings. The 
third-country national concerned shall be released 
immediately if the detention is not lawful. (3). In every 
case, detention shall be reviewed at reasonable  
intervals of time either on application by the third-country 
national concerned or ex officio. In the case of prolonged 
detention periods, reviews shall be subject to the 
supervision of a judicial authority. 

Procedures Directive: art. 18(2) 
Where an applicant for asylum is held in detention, 
Member States shall ensure that there is a possibility of 
speedy judicial review. 
 

[right to be brought promptly before the 
court]* 
ECHR: art. 5(3)* 
Everyone arrested or detained in accordance with the 
provisions of paragraph 1.c of this article shall be brought 
promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial 
within a reasonable time or to release pending trial. […] 

ACHR: art. 7(5)* 
Any person detained shall be brought promptly before a 
judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a 
reasonable time or to be released without prejudice to 
the continuation of the proceedings. […] 

ACHR: art. 5(5)* [minors] 
Minors while subject to criminal proceedings shall be […] 
brought before specialized tribunals, as speedily as 
possible, so that they may be treated in accordance with 
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their status as minors. 

Arab Charter: art. 14(5) * 
Anyone arrested or detained on a criminal charge shall be 
brought promptly before a judge or other officer 
authorized by law to exercise judicial power and shall be 
entitled to trial within a reasonable time or to release. […] 

IACFDP: art. 11  
Every person deprived of liberty shall […] be brought 
before a competent judicial authority without delay, in 
accordance with applicable domestic law. […] 

3.5. Right to compensation for unlawful 
detention 

ICCPR: art. 9(5) 
Anyone who has been the victim of unlawful arrest or detention 
shall have an enforceable right to compensation. 

ICCPR: art. 14(6)* 
When a person has by a final decision been convicted of a 
criminal offence and when subsequently his conviction has been 
reversed or he has been pardoned on the ground that a new or 
newly discovered fact shows conclusively that there has been a 
miscarriage of justice, the person who has suffered punishment 
as a result of such conviction shall be compensated according to 
law, unless it is proved that the non-disclosure of the unknown 
fact in time is wholly or partly attributable to him. 

ICRMW: art. 16(9) 
Migrant workers and members of their families who have been 
victims of unlawful arrest or detention shall have an enforceable 
right to compensation. 

ICRMW: art. 18(6)* 
When a migrant worker or a member of his or her family has, by 
a final decision, been convicted of a criminal offence and when 
subsequently his or her conviction has been reversed or he or she 
has been pardoned on the ground that a new or newly 
discovered fact shows conclusively that there has been a 
miscarriage of justice, the person who has suffered punishment 
as a result of such conviction shall be compensated according to 
law, unless it is proved that the non-disclosure of the unknown 
fact in time is wholly or partly attributable to that person. 

ECHR: art. 5(5) 
Everyone who has been the victim of arrest or detention 
in contravention of the provisions of this article shall have 
an enforceable right to compensation. 

Prot.7: art. 3* 
When a person has by a final decision been convicted of a 
criminal offence and when subsequently his conviction 
has been reversed, or he has been pardoned, on the 
ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, 
the person who has suffered punishment as a result of 
such conviction shall be compensated according to the 
law or the practice of that State concerned, unless it is 
proved that the non-disclosure of the unknown fact in 
time is wholly or partly attributable to him. 

ACHR: art. 10* 
Every person has the right to be compensated in 
accordance with the law in the event he has been 
sentenced by a final judgment through a miscarriage of 
justice. 

Arab Charter: art. 14(7)  
Anyone who is the victim of unlawful arrest or detention 
shall be entitled to compensation. 

Arab Charter: art. 19(2)* 
Anyone whose innocence has been established by a final 
judgment shall be entitled to compensation for damage 
suffered. 

4. Additional 
guarantees for 
persons charged 
with a criminal 
offence based on 
immigration status-

4.1. Right to be present at the trial 

ICCPR: art. 14(3)(d)*  
In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum guarantees, 
in full equality (d) To be tried in his presence […] 

ICRMW: art. 18(3)(d)* 
In the determination of any criminal charge against them, 

Arab Charter: art. 16(3)* 
[…] During the investigation and the trial, the accused 
shall be entitled to the following minimum guarantees: (3) 
to be tried in his presence in front of a judge, […] 
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related violation(s) migrant workers and members of their families shall be entitled 
to the following minimum guarantees: (d) To be tried in their 
presence […] 

4.2. Right to have the conviction and 
sentence reviewed by a higher tribunal  

ICCPR: art.14(5)*  
Everyone convicted of a crime shall have the right to his 
conviction and sentence being reviewed by a higher tribunal 
according to law. 

ICRMW: art. 18(5)* 
Migrant workers and members of their families convicted of a 
crime shall have the right to their conviction and sentence being 
reviewed by a higher tribunal according to law. 

CRC: art. 40(2)(b)(v)* 
[…] States Parties shall, in particular, ensure that: (b) Every child 
alleged as or accused of having infringed the penal law has at 
least the following guarantees: (v) If considered to have infringed 
the penal law, to have this decision and any measures imposed in 
consequence thereof reviewed by a higher competent, 
independent and impartial authority or judicial body according to 
law. 

Prot.7: art. 2* 
Everyone convicted of a criminal offence by a tribunal 
shall have the right to have conviction or sentence 
reviewed by a higher tribunal. The exercise of this right, 
including the grounds on which it may be exercised, shall 
be governed by law. 

ACHR: art 8(2)(h)* 
Every person accused of a criminal offense […] is entitled, 
with full equality, to the following minimum guarantees: 
(h) the right to appeal the judgment to a higher court. 

Arab Charter: art. 16(7)* 
[…] During the investigation and the trial, the accused 
shall be entitled to the following minimum guarantees: 
(7). If convicted of a crime, to have his conviction and 
sentence reviewed by a higher tribunal according to law. 

ACRWC: art. 17(2)(c)(iv)* 
States Parties to the present Charter shall in particular: (c) 
ensure that every child accused in infringing the penal 
law: (iv) shall have the matter determined as speedily as 
possible by an impartial tribunal and if found guilty, be 
entitled to an appeal by a higher tribunal. 

CRCI: art. 19(3)(d)* 
States Parties to the Covenant shall observe the following: 
(d) Expeditious consideration of the case by a specialized 
juvenile court, with the possibility of the judgment being 
contested by a higher court, once the child is convicted. 



 

* Applicable only to persons detained under criminal law (accused or convicted)            13 

 

B) The right to security: conditions of detention and treatment of detainees 
 

 international regional 

1. Fundamental 
rights and 
freedoms of 
detainees 
 

1.1. Right to life 
 

ICCPR: art. 6(1) 
Every human being has the inherent right to life. This right shall 
be protected by law. No one shall be arbitrarily deprived of his 
life. 

CRC: art. 6(1) 

States Parties recognize that every child has the inherent right to 
life. 

ICRMW: art. 9 
The right to life of migrant workers and members of their families 

shall be protected by law. 
CRPD: art.10 

States Parties reaffirm that every human being has the inherent 
right to life and shall take all necessary measures to ensure its 
effective enjoyment by persons with disabilities on an equal basis 
with others. 

ECHR: art.2(1) 
Everyone's right to life shall be protected by law. No one 
shall be deprived of his life intentionally save in the 
execution of a sentence of a court following his conviction 
of a crime for which this penalty is provided by law. 

ACHR: art. 4 (1) 
Every person has the right to have his life respected. This 
right shall be protected by law and, in general, from the 
moment of conception. No one shall be arbitrarily 
deprived of his life. 

ACHPR: art. 4 
Human beings are inviolable. Every human being shall be 
entitled to respect for his life and the integrity of his 
person. No one may be arbitrarily deprived of this right. 

Arab Charter: art. 5 
(1) Every human being has an inherent right to life. (2) 
This right shall be protected by law. No one shall be 
arbitrarily deprived of his life. 

EU Charter: art. 2 
Everyone has the right to life. 

Convention of Belem do Para: art. 4(a) 
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others:  a.       
The right to have her life respected; 

Maputo Protocol: art. 4(1) 
Every woman shall be entitled to respect for her life and 
the integrity and security of her person. All forms of 
exploitation, cruel, inhuman or degrading punishment 
and treatment shall be prohibited. 

ACRWC: art. 5(1) 
Every child has an inherent right to life. This right shall be 
protected by law. 

CRCI: art.6 (1)  
The child shall have the right to life from when he is a 
fetus in his/her mother’s womb or in the case of his/her 
mother’s death […];  
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1.2. Freedom from torture and ill-treatment; 

right to respect for one’s integrity and to be 

protected against violence and abuse 

 

[Freedom from torture and ill-treatment] 
ICCPR: art. 7 

No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. In particular, no one shall be 
subjected without his free consent to medical or scientific 
experimentation. 

CAT: art. 2 

1. Each State Party shall take effective legislative, administrative, 
judicial or other measures to prevent acts of torture in any 
territory under its jurisdiction. 2. No exceptional circumstances 
whatsoever, whether a state of war or a threat of war, internal 
political instability or any other public emergency, may be 
invoked as a justification of torture. 3. An order from a superior 
officer or a public authority may not be invoked as a justification 
of torture. 

CAT: art. 11 
Each State Party shall keep under systematic review interrogation 
rules, instructions, methods and practices as well as 
arrangements for the custody and treatment of persons 
subjected to any form of arrest, detention or imprisonment in any 
territory under its jurisdiction, with a view to preventing any 
cases of torture. 

CAT: art 16  
1. Each State Party shall undertake to prevent in any territory 
under its jurisdiction other acts of cruel, inhuman or degrading 
treatment or punishment which do not amount to torture as 
defined in article 1, when such acts are committed by or at the 
instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. In particular, 
the obligations contained in articles 10, 11, 12 and 13 shall apply 
with the substitution for references to torture of references to 
other forms of cruel, inhuman or degrading treatment or 
punishment. 2. The provisions of this Convention are without 
prejudice to the provisions of any other international instrument 
or national law which prohibits cruel, inhuman or degrading 
treatment or punishment or which relates to extradition or 
expulsion. 

CRC: art. 37(a)  
States Parties shall ensure that: (a) No child shall be subjected to 
torture or other cruel, inhuman or degrading treatment or 
punishment. […] 

ICRMW: art. 10 
No migrant worker or member of his or her family shall be 
subjected to torture or to cruel, inhuman or degrading treatment 

[Freedom from torture and ill-treatment] 
ECHR: art.3 
No one shall be subjected to torture or to inhuman or 
degrading treatment or punishment. 

ACHR: art.5(2) 
No one shall be subjected to torture or to cruel, inhuman, 
or degrading punishment or treatment. […]. 

ACHRP: art.  5 
[…] All forms of exploitation and degradation of man 
particularly slavery, slave trade, torture, cruel, inhuman or 
degrading punishment and treatment shall be prohibited.  

Arab Charter: art. 8 
1. No one shall be subjected to physical or mental torture 
or to cruel, inhuman or degrading treatment or 
punishment. 2. The State Parties shall protect every 
person in their territory from being subjected to such 
practices and take effective measures to prevent such 
acts. The practice thereof, or participation therein, shall 
be regarded as a punishable offense. Each victim of an act 
of torture is entitled to a right to compensation and 
rehabilitation. 

EU Charter: art.  4 

No one shall be subjected to torture or to inhuman or 
degrading treatment or punishment. 

Convention of Belem do Para: art. 4(d)  
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others: d. The 
right not to be subjected to torture;  

Maputo Protocol:  4(1) 
[…] All forms of exploitation, cruel, inhuman or degrading 
punishment and treatment shall be prohibited. 

IACPPT: art. 1 
The State Parties undertake to prevent and punish torture 
in accordance with the terms of this Convention. 

IACPPT: art. 6 
In accordance with the terms of Article 1, the States 
Parties shall take effective measures to prevent and 
punish torture within their jurisdiction. The States Parties 
shall ensure that all acts of torture and attempts to 
commit torture are offenses under their criminal law and 
shall make such acts punishable by severe penalties that 



 

* Applicable only to persons detained under criminal law (accused or convicted)            15 

or punishment. 

CRPD: art. 15 

1. No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. In particular, no one shall be 
subjected without his or her free consent to medical or scientific 
experimentation. 2. States Parties shall take all effective 
legislative, administrative, judicial or other measures to prevent 
persons with disabilities, on an equal basis with others, from 
being subjected to torture or cruel, inhuman or degrading 
treatment or punishment. 
 

[the respect for one’s integrity] 
CRPD: art. 17 

Every person with disabilities has a right to respect for his or her 
physical and mental integrity on an equal basis with others. 
 

[protection against violence/abuse] 
CRC: art. 19(1) 

1. States Parties shall take all appropriate legislative, 
administrative, social and educational measures to protect the 
child from all forms of physical or mental violence, injury or 
abuse, neglect or negligent treatment, maltreatment or 
exploitation, including sexual abuse, while in the care of 
parent(s), legal guardian(s) or any other person who has the care 
of the child. 

ICRMW: 16(2) 

Migrant workers and members of their families shall be entitled 
to effective protection by the State against violence, physical 
injury, threats and intimidation, whether by public officials or by 
private individuals, groups or institutions. 

CRPD: art.16(1) 

States Parties shall take all appropriate legislative, administrative, 
social, educational and other measures to protect persons with 
disabilities, both within and outside the, from all forms of 
exploitation, violence and abuse, including their gender-based 
aspects. 

ICERD: art. 5(b) 
5.[…]  States Parties undertake to prohibit and to eliminate racial 
discrimination in all its forms and to guarantee the right of 
everyone, without distinction as to race, colour, or national or 
ethnic origin, to equality before the law, notably in the enjoyment 
of the following rights: […] (b) The right to security of person and 
protection by the State against violence or bodily harm, whether 

take into account their serious nature. The States Parties 
likewise shall take effective measures to prevent and 
punish other cruel, inhuman, or degrading treatment or 
punishment within their jurisdiction. 

ACRWC: art. 16(1) 
State parties to the present Charter shall take specific 
legislative, administrative, social and educational 
measures to protect the child from all forms of torture, 
inhuman or degrading treatment and especially physical 
or mental injury or abuse, neglect or maltreatment 
including sexual abuse, while in the care of a parent, legal 
guardian or school authority or any other person who has 
the care of the child. 

ACRWC: 17(2)(a) 
State parties to the present Charter shall in particular: (a) 
ensure that no child who is detained or imprisoned or 
otherwise deprived of his or her liberty is subjected to 
torture, inhuman or degrading treatment or punishment; 

CRCI: art. 17(2) 
States Parties shall take necessary measures to protect 
the child from: […] 2. All forms of torture and inhumane 
or humiliating treatment in all circumstances and 
conditions, or his/her smuggling, kidnapping, or 
trafficking in him/her.  

SAARC CWC: art. 4(3)(a) 
States Parties shall ensure that appropriate legal and 
administrative mechanisms and social safety nets and 
defenses are always in place to: a) Ensure that their 
national laws protect the child from any form of 
discrimination, abuse, neglect, exploitation, torture, or 
degrading treatment, trafficking and violence. 
 

[the respect for one’s integrity] 
ACHR: art.5(1)  
Every person has the right to have his physical, mental, 
and moral integrity respected. 

ACHPR: art. 4 
Human beings are inviolable. Every human being shall be 
entitled to respect for his life and the integrity of his 
person. No one may be arbitrarily deprived of this right. 

EU Charter: art. 3(1) 
Everyone has the right to respect for his or her physical 
and mental integrity. 
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inflicted by government officials or by any individual group or 
institution; 
 

Convention of Belem do Para: art. 4(b)  
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others:  b. The 
right to have her physical, mental and moral integrity 
respected 

Maputo Protocol:  4(1) 
Every woman shall be entitled to respect for her life and 
the integrity and security of her person. […] 

 
[protection against violence/abuse] 
Convention of Belem do Para: art. 3 
Every woman has the right to be free from violence in 
both the public and private spheres. 

Maputo Protocol: art. 3 
[…] States Parties shall adopt and implement appropriate 

measures to prohibit any exploitation or degradation of 
women. States Parties shall adopt and implement 
appropriate measures to ensure […] protection of women 
from all forms of violence, particularly sexual and verbal 
violence. 
CRCI: art.6 (2) 
States Parties to the Covenant shall guarantee the basics 
necessary for the survival and development of the child 
and for his/her protection from violence, abuse, 
exploitation, and deterioration of his/her health 
conditions. 

CRCI: art. 17(3) 
States Parties shall take necessary measures to protect 
the child from: […] 3. All forms of abuse, particularly 
sexual abuse. 

1.3. Right to be treated with humanity and 
respect for the dignity of human person 
 

ICCPR: art. 10(1) 

All persons deprived of their liberty shall be treated with 
humanity and with respect for the inherent dignity of the human 
person. 

CRC: art. 37(c) 

Every child deprived of liberty shall be treated with humanity and 
respect for the inherent dignity of the human person, and in a 
manner which takes into account the needs of persons of his or 
her age. […] 

ICRMW: art. 17(1) 

Migrant workers and members of their families who are deprived 

ACHR: art.5(2) 
[…] All persons deprived of their liberty shall be treated 
with respect for the inherent dignity of the human 
person. 

ACHRP: art.  5 
Every individual shall have the right to the respect of the 
dignity inherent in a human being and to the recognition 
of his legal status. 

Arab Charter: art. 20(1) 
Persons sentenced to a penalty of deprivation of liberty 
shall be treated with humanity and with respect for the 
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of their liberty shall be treated with humanity and with respect 
for the inherent dignity of the human person and for their cultural 
identity. 

CRPD: art. 3(a) 

The principles of the present Convention shall be: (a) Respect for 
inherent dignity, individual autonomy including the freedom to 
make one's own choices, and independence of persons;  

 

inherent dignity of the human person. 
EU Charter: art. 1 
Human dignity is inviolable. It must be respected and 
protected. 

Convention of Belem do Para: art. 4(e)  
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others:   e.. The 
rights to have the inherent dignity of her person respected 
and her family protected;  
Maputo Protocol: art. 3 (1) 
Every woman shall have the right to dignity inherent in a 
human being and to the recognition and protection of her 
human and legal rights.  
CRCI: art.19(2) 
A child deprived of his/her freedom shall be treated in a 
way consistent with dignity, respect for human rights and 
basic freedoms. Needs of persons of his/her age shall be 
observed. 

1.4. Right to equal protection before the 
law without any discrimination 

ICCPR: art. 2(1) 

Each State Party to the present Covenant undertakes to respect 
and to ensure to all individuals within its territory and subject to 
its jurisdiction the rights recognized in the present Covenant, 
without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social 
origin, property, birth or other status. 

ICCPR: art 26 

All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all 
persons equal and effective protection against discrimination on 
any ground such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other 
status. 

CRC: art. 2 

1. States Parties shall respect and ensure the rights set forth in 
the present Convention to each child within their jurisdiction 
without discrimination of any kind, irrespective of the child’s or 
his or her parent’s or legal guardian’s race, colour, sex, language, 
religion, political or other opinion, national, ethnic or social origin, 
property, disability, birth or other status. 2. States Parties shall 
take all appropriate measures to ensure that the child is 

ECHR: art. 14  
The enjoyment of the rights and freedoms set forth in this 
Convention shall be secured without discrimination on 
any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, 
association with a national minority, property, birth or 
other status. 

Prot 12: art. 1 
The enjoyment of any right set forth by law shall be 
secured without discrimination on any ground such as 
sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a 
national minority, property, birth or other status. 2. No 
one shall be discriminated against by any public authority 
on any ground such as those mentioned in paragraph 1. 

ACHR: art. 1(1) 
The States Parties to this Convention undertake to respect 
the rights and freedoms recognized herein and to ensure 
to all persons subject to their jurisdiction the free and full 
exercise of those rights and freedoms, without any 
discrimination for reasons of race, color, sex, language, 
religion, political or other opinion, national or social 
origin, economic status, birth, or any other social 



 

* Applicable only to persons detained under criminal law (accused or convicted)            18 

protected against all forms of discrimination or punishment on 
the basis of the status, activities, expressed opinions, or beliefs of 
the child’s parents, legal guardians, or family members. 

ICRMW: art. 1(1) 

The present Convention is applicable, except as otherwise 
provided hereafter, to all migrant workers and members of their 
families without distinction of any kind such as sex, race, colour, 
language, religion or conviction, political or other opinion, 
national, ethnic or social origin, nationality, age, economic 
position, property, marital status, birth or other status. 

ICRMW: art 7 

States Parties undertake, in accordance with the international 
instruments concerning human rights, to respect and to ensure to 
all migrant workers and members of their families within their 
territory or subject to their jurisdiction the rights provided for in 
the present Convention without distinction of any kind such as to 
sex, race, colour, language, religion or conviction, political or 
other opinion, national, ethnic or social origin, nationality, age, 
economic position, property, marital status, birth or other status. 

ICERD: art. 2(1) 
States Parties condemn racial discrimination and undertake to 
pursue by all appropriate means and without delay a policy of 
eliminating racial discrimination in all its forms and promoting 
understanding among all races, and, to this end: (a) Each State 
Party undertakes to engage in no act or practice of racial 
discrimination against persons, groups of persons or institutions 
and to en sure that all public authorities and public institutions, 
national and local, shall act in conformity with this obligation; […] 

ICERD, art. 1(1) 
In this Convention, the term "racial discrimination" shall mean any 
distinction, exclusion, restriction or preference based on race, 
colour, descent, or national or ethnic origin which has the purpose 
or effect of nullifying or impairing the recognition, enjoyment or 
exercise, on an equal footing, of human rights and fundamental 
freedoms in the political, economic, social, cultural or any other 
field of public life. 

ICERD: art. 5 
In compliance with the fundamental obligations laid down in 
article 2 of this Convention, States Parties undertake to prohibit 
and to eliminate racial discrimination in all its forms and to 
guarantee the right of everyone, without distinction as to race, 
colour, or national or ethnic origin, to equality before the law […] 

CEDAW: art. 2 (c) (d) 
States Parties condemn discrimination against women in all its 

condition. 

ACHR: art.24 
All persons are equal before the law. Consequently, they 
are entitled, without discrimination, to equal protection 
of the law. 

AP-ACHR: art. 3 
The States Parties to this Protocol undertake to guarantee 
the exercise of the rights set forth herein without 
discrimination of any kind for reasons related to race, 
color, sex, language, religion, political or other opinions, 
national or social origin, economic status, birth or any 
other social condition.  

ACHPR: art. 2  
Every individual shall be entitled to the enjoyment of the 
rights and freedoms recognised and guaranteed in the 
present Charter without distinction of any kind such as 
race, ethnic group, colour, sex, language, religion, political 
or any other opinion, national and social origin, fortune, 
birth or other status. 

ACHPR: art. 3 
1. Every individual shall be equal before the law. 2. Every 
individual shall be entitled to equal protection of the law. 

Arab Charter: art. 3(1) 
Each State Party to the present Charter undertakes to 
ensure to all  individuals within its territory and subject to 
its jurisdiction the right to enjoy all the rights and 
freedoms recognized herein, without any distinction on 
grounds of race, color, sex, language, religion, opinion, 
thought, national or social origin, property, birth or 
physical or mental disability. 

Arab Charter: art. 11 
All persons are equal before the law and have a right to 
enjoy its protection without discrimination. 

EU Charter: art. 20 
Everyone is equal before the law. 

EU Charter: art. 21 
Any discrimination based on any ground such as sex, race, 
colour, ethnic or social origin, genetic features, language, 
religion or belief, political or any other opinion, 
membership of a national minority, property, birth, 
disability, age or sexual orientation shall be prohibited. 2. 
Within the scope of application of the Treaty establishing 
the European Community and of the Treaty on European 
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forms, agree to pursue by all appropriate means and without 
delay a policy of eliminating discrimination against women and, to 
this end, undertake: […]  (c) To establish legal protection of the 
rights of women on an equal basis with men and to ensure 
through competent national tribunals and other public 
institutions the effective protection of women against any act of 
discrimination; (d) To refrain from engaging in any act or practice 
of discrimination against women and to ensure that public 
authorities and institutions shall act in conformity with this 
obligation; 

CEDAW: art. 15(1) 
States Parties shall accord to women equality with men before 
the law. 

CRPD: art. 3(b) 

The principles of the present Convention shall be: […](b) Non-
discrimination 

CRPD: art. 4(1)  
States Parties undertake to ensure and promote the full 
realization of all human rights and fundamental freedoms for all 
persons with disabilities without discrimination of any kind on the 
basis of disability. 

CRPD: art.  5 

States Parties recognize that all persons are equal before and 
under the law and are entitled without any discrimination to the 
equal protection and equal benefit of the law.2. States Parties 
shall prohibit all discrimination on the basis of disability and 
guarantee to persons with disabilities equal and effective legal 
protection against discrimination on all grounds. 3. In order to 
promote equality and eliminate discrimination, States Parties 
shall take all appropriate steps to ensure that reasonable 
accommodation is provided. 4. Specific measures which are 
necessary to accelerate or achieve de facto equality of persons 
with disabilities shall not be considered discrimination under the 
terms of the present Convention. 

ICESCR: art. 2(2)  
The States Parties to the present Covenant undertake to 
guarantee that the rights enunciated in the present Covenant will 
be exercised without discrimination of any kind as to race, colour, 
sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status. 

ICESCR: art 3 

The States Parties to the present Covenant undertake to ensure 
the equal right of men and women to the enjoyment of all 
economic, social and cultural rights set forth in the present 

Union, and without prejudice to the special provisions of 
those Treaties, any discrimination on grounds of 
nationality shall be prohibited. 

Convention of Belem do Para: art. 4(f) 
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others:  f.  The 
right to equal protection before the law and of the law; 

Convention of Belem do Para: art. 6(a) 
The right of every woman to be free from violence 
includes, among others:  a. The right of women to be free 
from all forms of discrimination 

ACRWC: art.3 
Every child shall be entitled to the enjoyment of the rights 
and freedoms recognised and guaranteed in this Charter 
irrespective of the child’s or his or her parents’ or legal 
guardians’ race, ethnic group, colour, sex, language, 
relation, political or other opinion, national and social 
origin, fortune, birth or other status. 

Maputo Protocol: art. 2(1) 
States Parties shall combat all forms of discrimination 
against women through appropriate legislative, 
institutional and other measures. 

Maputo Protocol: art.8  
Women and men are equal before the law and shall have 
the right to equal protection and benefit of the law […] 

CRCI: art.5 
States Parties shall guarantee equality of all children as 
required by law to enjoy their rights and freedoms 
stipulated in this Covenant regardless of sex, birth, race, 
religion, language, political affiliation, or any other 
consideration affecting the right of the child […] 

SAARC CWC: art. 4(3)(a) 
States Parties shall ensure that appropriate legal and 
administrative mechanisms and social safety nets and 
defenses are always in place to: a) Ensure that their 
national laws protect the child from any form of 
discrimination, abuse, neglect, exploitation, torture, or 
degrading treatment, trafficking and violence 

CATHB: art. 3 
The implementation of the provisions of this Convention 
by Parties, in particular the enjoyment of measures to 
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Covenant. 

Refugee Convention: art. 3 
The Contracting States shall apply the provisions of this 
Convention to refugees without discrimination as to race, religion 
or country of origin. 

Statelessness Convention: art.3 
The Contracting States shall apply the provisions of this 
Convention to stateless persons without discrimination as to race, 
religion or country of origin. 
 
 

protect and promote the rights of victims, shall be 
secured without discrimination on any ground such as 
sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a 
national minority, property, birth or other status. 

CPCSESA: art.2 
The implementation of the provisions of this Convention 
by the Parties, in particular the enjoyment of measures to 
protect the rights of victims, shall be secured without 
discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or 
social origin, association with a national minority, 
property, birth, sexual orientation, state of health, 
disability or other status 

1.5. Freedom of conscience and religion  

ICCPR: art. 18(1) 

Everyone shall have the right to freedom of thought, conscience 
and religion. This right shall include freedom to have or to adopt a 
religion or belief of his choice, and freedom, either individually or 
in community with others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching. 

CRC: art. 14(1) 

States Parties shall respect the right of the child to freedom of 
thought, conscience and religion. 

ICRMW: art. 12(1) 

Migrant workers and members of their families shall have the 
right to freedom of thought, conscience and religion. This right 
shall include freedom to have or to adopt a religion or belief of 
their choice and freedom either individually or in community with 
others and in public or private to manifest their religion or belief 
in worship, observance, practice and teaching. 

Refugee Convention: art. 4 
The Contracting States shall accord to refugees within their 
territories treatment at least as favourable as that accorded to 
their nationals with respect to freedom to practise their religion 
and freedom as regards the religious education of their children. 

Statelessness Convention: art.4 
The Contracting States shall accord to stateless persons within 
their territories treatment at least as favourable as that accorded 
to their nationals with respect to freedom to practise their 
religion and freedom as regards the religious education of their 
children. 

ECHR: art.9(1) 
Everyone has the right to freedom of thought, conscience 
and religion; this right includes freedom to change his 
religion or belief and freedom, either alone or in 
community with others and in public or private, to 
manifest his religion or belief, in worship, teaching, 
practice and observance. 

ACHR: art. 12(1)  
Everyone has the right to freedom of conscience and of 
religion. This right includes freedom to maintain or to 
change one's religion or beliefs, and freedom to profess 
or disseminate one's religion or beliefs, either individually 
or together with others, in public or in private. 

ACHPR: art. 8 
Freedom of conscience, the profession and free practice 
of religion shall be guaranteed. No one may, subject to 
law and order, be submitted to measures restricting the 
exercise of these freedoms. 

Arab Charter: art. 30 
Every person shall have the right to freedom of thought, 
belief and religion, which may be subject only to such 
limitations as are prescribed by law. 

EU Charter: 10(1) 
Everyone has the right to freedom of thought, conscience 
and religion. This right includes freedom to change 
religion or belief and freedom, either alone or in 
community with others and in public or in private, to 
manifest religion or belief, in worship, teaching, practice 
and observance. 

Convention of Belem do Para: art. 4(i) 
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Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodied in regional and international human rights 
instruments.  These rights include, among others: i.        
The right of freedom to profess her religion and beliefs 
within the law; 

ACRWC: art. 9(1) 
Every child shall have the right to freedom of thought, 
conscience and religion. 

2. Basic 
detention-
related 
guarantees 

2.1. Compilation and maintenance of 
official and up-to-date registers or records 
of the detainees  

ICPED: art. 17(3) 
Each State Party shall assure the compilation and maintenance of 
one or more up-to-date official registers and/or records of 
persons deprived of liberty, which shall be made promptly 
available, upon request, to any judicial or other competent 
authority or institution authorized for that purpose by the law of 
the State Party concerned or any relevant international legal 
instrument to which the State concerned is a party. The 
information contained therein shall include, as a minimum: 
( a ) The identity of the person deprived of liberty; ( b ) The date, 
time and place where the person was deprived of liberty and the 
identity of the authority that deprived the person of liberty; 
( c ) The authority that ordered the deprivation of liberty and the 
grounds for the deprivation of liberty; ( d ) The authority 
responsible for supervising the deprivation of liberty; ( e ) The 
place of deprivation of liberty, the date and time of admission to 
the place of deprivation of liberty and the authority responsible 
for the place of deprivation of liberty; ( f ) Elements relating to the 
state of health of the person deprived of liberty; ( g ) In the event 
of death during the deprivation of liberty, the circumstances and 
cause of death and the destination of the remains; ( h ) The date 
and time of release or transfer to another place of detention, the 
destination and the authority responsible for the transfer. 

ICPED: art. 18(1) 
[…] each State Party shall guarantee to any person with a 
legitimate interest in this information, such as relatives of the 
person deprived of liberty, their representatives or their counsel, 
access to at least the following information: ( a ) The authority 
that ordered the deprivation of liberty; ( b ) The date, time and 
place where the person was deprived of liberty and admitted to 
the place of deprivation of liberty; ( c ) The authority responsible 
for supervising the deprivation of liberty; ( d ) The whereabouts of 
the person deprived of liberty, including, in the event of a transfer 
to another place of deprivation of liberty, the destination and the 
authority responsible for the transfer; ( e ) The date, time and 
place of release; ( f ) Elements relating to the state of health of 

IACFDP: art. 11 
Every person deprived of liberty shall be held in an 
officially recognized place of detention and be brought 
before a competent judicial authority without delay, in 
accordance with applicable domestic law. 
The States Parties shall establish and maintain official up-
to-date registries of their detainees and, in accordance 
with their domestic law, shall make them available to 
relatives, judges, attorneys, any other person having a 
legitimate interest, and other authorities. 
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the person deprived of liberty; ( g ) In the event of death during 
the deprivation of liberty, the circumstances and cause of death 
and the destination of the remains 

ICPED: art. 22(b) and (c) 
[…] each State Party shall take the necessary measures to prevent 
and impose sanctions for the following conduct: […]  ( b ) Failure 
to record the deprivation of liberty of any person, or the 
recording of any information which the official responsible for the 
official register knew or should have known to be inaccurate; ( c ) 
Refusal to provide information on the deprivation of liberty of a 
person, or the provision of inaccurate information, even though 
the legal requirements for providing such information have been 
met. 

2.2. Right to be held in a recognized 
detention facility 

ICPED: art. 17(1) and 12(2)(c) 
1. No one shall be held in secret detention. 2. Without prejudice 
to other international obligations of the State Party with regard to 
the deprivation of liberty, each State Party shall, in its legislation: 
[…] ( c ) Guarantee that any person deprived of liberty shall be 
held solely in officially recognized and supervised places of 
deprivation of liberty; 

IACFDP: art. 11 
Every person deprived of liberty shall be held in an 
officially recognized place of detention and be brought 
before a competent judicial authority without delay, in 
accordance with applicable domestic law. […] 

3. Conditions of 
detention 

3.1. Separation of immigration detainees 
form persons accused or convicted under 
criminal law  
 

ICRMW: art. 17(3)  
Any migrant worker or member of his or her family who is 
detained in a State of transit or in a State of employment for 
violation of provisions relating to migration shall be held, in so far 
as practicable, separately from convicted persons or persons 
detained pending trial. 

 
[separation of accused persons from convicted] 
ICCPR: art. 10(2)(a)* 

Accused persons shall, save in exceptional circumstances, be 
segregated from convicted persons and shall be subject to 
separate treatment appropriate to their status as unconvicted 
persons; 

ICRMW: art. 17(2)*  
Accused migrant workers and members of their families shall, 
save in exceptional circumstances, be separated from convicted 
persons and shall be subject to separate treatment appropriate to 
their status as unconvicted persons. Accused juvenile persons 
shall be separated from adults and brought as speedily as possible 
for adjudication. 

Returns Directive:  16(1)  
Detention shall take place as a rule in specialised 
detention facilities. Where a Member State cannot 
provide accommodation in a specialised detention facility 
and is obliged to resort to prison accommodation, the 
third-country nationals in detention shall be kept 
separated from ordinary prisoners. 
 

[separation of accused persons from convicted] 
ACHR: art. 5(4)* 
Accused persons shall, save in exceptional circumstances, 
be segregated from convicted persons, and shall be 
subject to separate treatment appropriate to their status 
as unconvicted persons. 

Arab Charter: art. 20(2)* 
Accused persons shall be separated from convicted 
persons and shall be subject to treatment appropriate to 
their status as unconvicted persons. 
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3.2. Adequate accommodation/ material 
conditions 

CRPD: art. 2 
[…]"Reasonable accommodation" means necessary and 
appropriate modification and adjustments not imposing a 
disproportionate or undue burden, where needed in a particular 
case, to ensure to persons with disabilities the enjoyment or 
exercise on an equal basis with others of all human rights and 
fundamental freedoms; […] 

CRPD: art.14(2) 
States Parties shall ensure that if persons with disabilities are 
deprived of their liberty through any process, they are, on an 
equal basis with others, entitled to guarantees in accordance with 
international human rights law and shall be treated in compliance 
with the objectives and principles of this Convention, including by 
provision of reasonable accommodation. 

Maputo Protocol: art. 24(b) 
The States Parties undertake to: b) ensure the right of […]  
or women in detention by providing them with an 
environment which is suitable to their condition and the 
right to be treated with dignity. 

SAARC CWC: art. 4(3)(c)*  
States Parties shall […] c.) Administer juvenile justice in a 
manner consistent with the promotion of the child’s 
sense of dignity and worth, and with the primary 
objective of promoting the child’s reintegration in the 
family and society.  In doing so, States Parties shall 
provide special care and treatment to children in a 
country other than the country of domicile and expectant 
women and mothers who are detained along with infants 
or very young children […] 

Reception Directive: art. 13(2) 
Member States shall make provisions on material 
reception conditions to ensure a standard of living 
adequate for the health of applicants and capable of 
ensuring their subsistence.  Member States shall ensure 
that that standard of living is met in the specific situation 
of persons who have special needs, in accordance with 
Article 17, as well as in relation to the situation of persons 
who are in detention. 

3.3. 
Accommodation 
and separation of 
specific categories 
[minors and 
families] 

3.3.1. 
Families  

3.3.1.1. 
Minors’ 
entitlement 
not to be 
separated 
from parents 

CRC: art. 9(1) and (4) 

1. States Parties shall ensure that a child shall not be separated 
from his or her parents against their will, except when competent 
authorities subject to judicial review determine, in accordance 
with applicable law and procedures, that such separation is 
necessary for the best interests of the child. Such determination 
may be necessary in a particular case such as one involving abuse 
or neglect of the child by the parents, or one where the parents 
are living separately and a decision must be made as to the child’s 
place of residence. […] 4. Where such separation results from any 
action initiated by a State Party, such as the detention, 
imprisonment, exile, deportation or death (including death arising 
from any cause while the person is in the custody of the State) of 
one or both parents or of the child, that State Party shall, upon 
request, provide the parents, the child or, if appropriate, another 
member of the family with the essential information concerning 
the whereabouts of the absent member(s) of the family unless 
the provision of the information would be detrimental to the 
well-being of the child. States Parties shall further ensure that the 
submission of such a request shall of itself entail no adverse 

AP-ACHR. Art. 16 
Every child, whatever his parentage, has the right to the 
protection that his status as a minor requires from his 
family, society and the State. Every child has the right to 
grow under the protection and responsibility of his 
parents; save in exceptional, judicially-recognized 
circumstances, a child of young age ought not to be 
separated from his mother. […] 

ACRWC: art. 19 
1. Every child shall be entitled to the enjoyment of parental 
care and protection and shall, whenever possible, have the 
right to reside with his or her parents. No child shall be 
separated from his parents against his will, except when a 
judicial authority determines in accordance with the 
appropriate law, that such separation is in the best interest 
of the child. 2. Every child who is separated from one or 
both parents shall have the right to maintain personal 
relations and direct contact with both parents on a regular 
basis. 3. Where separation results from the action of a State 
Party, the State Party shall provide the child, or if 
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consequences for the person(s) concerned. appropriate, another member of the family with essential 
information concerning the whereabouts of the absent 
member or members of the family. States Parties shall also 
ensure that the submission of such a request shall not 
entail any adverse consequences for the person or persons 
in whose respect it is made. 4. Where a child is 
apprehended by a State Party, his parents or guardians 
shall, as soon as possible, be notified of such apprehension 
by that State Party. 

CRCI: art. 8(2) and (3) 
(2) No child shall be separated from his/her parents 
against their will […]  (3)States Parties shall take into 
account in their social policies the child’s best interests 
and if separation from his/her parents is necessary, no 
child shall be deprived of maintaining relations with them. 

3.3.1.2. 
Appropriate 
accommodati
on for 
families 

 ACRWC: art. 30(1)(a-c)*  
State parties to the present Charter shall undertake to 
provide special treatment to expectant mothers and to 
mothers of infants and young children who have been 
accused or found guilty of infringing the penal law and 
shall in particular:  (a) ensure that a non-custodial 
sentence will always be first considered when sentencing 
such mothers;  (b) establish and promote measures 
alternative to institutional confinement for the treatment 
of such mothers;  (c) establish special alternative 
institutions for holding such mothers;  (d) ensure that a 
mother shall not be imprisoned with her child;  

Return Directive: art. 17(2) 
Families detained pending removal shall be provided with 
separate accommodation guaranteeing adequate privacy. 

3.3.2. Unaccompanied 
minors: separation from 
adults 

ICCPR: art. 10(2)(b)* 
Accused juvenile persons shall be separated from adults and 
brought as speedily as possible for adjudication. 

CRC: art. 37(c) 

[…] In particular, every child deprived of liberty shall be separated 
from adults unless it is considered in the child’s best interest not 
to do so and shall have the right to maintain contact with his or 
her family through correspondence and visits, save in exceptional 
circumstances; 

ICRMW: art. 17(2)* and 17(4) * 

2. […] Accused juvenile persons shall be separated from adults 
and brought as speedily as possible for adjudication. 4. […] 
Juvenile offenders shall be separated from adults and be 
accorded treatment appropriate to their age and legal status. 

ACHR: art. 5(5)* 
Minors while subject to criminal proceedings shall be 
separated from adults and brought before specialized 
tribunals, as speedily as possible, so that they may be 
treated in accordance with their status as minors. 

ACRWC: art.17(2)(b) 
State parties to the present Charter shall in particular: 
 (b) ensure that children are separated from adults in 
their place of detention or imprisonment; 

CRCI: art. 19(3)(a) 
States Parties to the Covenant shall observe the following: 
a) A child deprived of his/her freedom shall be separated 
from adults in special places for delinquent children. 

Return Directive: art. 17(4) 
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Unaccompanied minors shall as far as possible be 
provided with accommodation in institutions provided 
with personnel and facilities which take into account the 
needs of persons of their age. 

3.4. Provision of food and water 

ICESCR: art.11 (1) 

The States Parties to the present Covenant recognize the right of 
everyone to an adequate standard of living for himself and his 
family, including adequate food, clothing and housing, and to the 
continuous improvement of living conditions. […] 

AP-ACHR: art. 12(1) 
Everyone has the right to adequate nutrition which 
guarantees the possibility of enjoying the highest level of 
physical, emotional and intellectual development. 

Arab Charter: art. 38 
Everyone shall have the right to an adequate standard of 
living for himself and his family, ensuring well-being and a 
decent life, including adequate food, clothing, housing, 
services and a right to a safe environment. The State 
Parties shall take appropriate measures within their 
available resources to ensure the realization of this right 

Maputo Protocol: art. 15(a)  
States Parties shall ensure that women have the right to 
nutritious and adequate food. In this regard, they shall 
take appropriate measures to: a) provide women with 
access to clean drinking water, sources of domestic fuel, 
land, and the means of producing nutritious food;  

ACRWC: art. 14(2)(c) 
State parties to the present Charter shall undertake to 
pursue the full implementation of this right and in 
particular shall take measures: […] (c) to ensure the 
provision of adequate nutrition and safe drinking water;  

3.5. Access to health care 

ICESCR: art.12 (1) and 12(2)(d)  
1. The States Parties to the present Covenant recognize the right 
of everyone to the enjoyment of the highest attainable standard 
of physical and mental health. 2. The steps to be taken by the 
States Parties to the present Covenant to achieve the full 
realization of this right shall include those necessary for: (d) The 
creation of conditions which would assure to all medical service 
and medical attention in the event of sickness.  

CRC: art.24 (1) and 24(2)(b)  
1. States Parties recognize the right of the child to the enjoyment 
of the highest attainable standard of health and to facilities for 
the treatment of illness and rehabilitation of health. States Parties 
shall strive to ensure that no child is deprived of his or her right of 
access to such health-care services. 2. States Parties shall pursue 
full implementation of this right and, in particular, shall take 
appropriate measures: (b) To ensure the provision of necessary 
medical assistance and health care to all children with emphasis 
on the development of primary health care; 

AP-ACHR: art. 10(1) and 10(2)(a)  and (b) 
1. Everyone shall have the right to health, understood to 
mean the enjoyment of the highest level of physical, 
mental and social well-being.  2. In order to ensure the 
exercise of the right to health, the States Parties agree to 
recognize health as a public good and, particularly, to 
adopt the following measures to ensure that right:  a. 
Primary health care, that is, essential health care made 
available to all individuals and families in the community; 
b. Extension of the benefits of health services to all 
individuals subject to the State's jurisdiction; 

ACHPR: art. 16 (1) 
Every individual shall have the right to enjoy the best 
attainable state of physical and mental health. 

Arab Charter: art.39(1) and 39(2)(a) 
The State Parties shall recognize the right of everyone to 
the enjoyment of the highest attainable standard of 
physical and mental health and the right of every citizen 
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ICRMW: art. 28  
Migrant workers and members of their families shall have the 
right to receive any medical care that is urgently required for the 
preservation of their life or the avoidance of irreparable harm to 
their health on the basis of equality of treatment with nationals of 
the State concerned. Such emergency medical care shall not be 
refused them by reason of any irregularity with regard to stay or 
employment. 

CRPD: art. 16(4) 
States Parties shall take all appropriate measures to promote the 
physical, cognitive and psychological recovery, rehabilitation and 
social reintegration of persons with disabilities who become 
victims of any form of exploitation, violence or abuse, including 
through the provision of protection services. Such recovery and 
reintegration shall take place in an environment that fosters the 
health, welfare, self-respect, dignity and autonomy of the person 
and takes into account gender- and age-specific needs.  
CRPD: art. 25  
States Parties recognize that persons with disabilities have the 
right to the enjoyment of the highest attainable standard of 
health without discrimination on the basis of disability. States 
Parties shall take all appropriate measures to ensure access for 
persons with disabilities to health services that are gender-
sensitive, […] 

CEDAW: art. 12 
1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of health care in order 
to ensure, on a basis of equality of men and women, access to 
health care services, including those related to family planning.  
2. Notwithstanding the provisions of paragraph I of this article, 
States Parties shall ensure to women appropriate services in 
connection with pregnancy, confinement and the post-natal 
period, granting free services where necessary, as well as 
adequate nutrition during pregnancy and lactation. 
 

[recovery] 
CRC: art. 39  
States Parties shall take all appropriate measures to promote 
physical and psychological recovery and social reintegration of a 
child victim of: any form of neglect, exploitation, or abuse; torture 
or any other form of cruel, inhuman or degrading treatment or 
punishment; or armed conflicts. Such recovery and reintegration 
shall take place in an environment which fosters the health, self-
respect and dignity of the child. 

to enjoy free and non-discriminatory access to health 
services and health care centres. 2. The steps to be taken 
by the State Parties shall include those necessary to: a. 
Develop basic healthcare and ensure the free and non-
discriminatory access to the services of health care 
centres. 

EU Charter: 35 
Everyone has the right of access to preventive health care 
and the right to benefit from medical treatment under the 
conditions established by national laws and practices. A 
high level of human health protection shall be ensured in 
the definition and implementation of all Union policies 
and activities.  
ACRWC: art. 14(1) and 14(2)(b) 
Every child shall have the right to enjoy the best 
attainable state of physical, mental and spiritual health. 
2. State parties to the present Charter shall undertake to 
pursue the full implementation of this right and in 
particular shall take measures: […] (b) to ensure the 
provision of necessary medical assistance and health care 
to all children with emphasis on the development of 

primary health care; 
Maputo Protocol: art. 14(2)(a)  
States Parties shall take all appropriate measures to: 
a) provide adequate, affordable and accessible health 
services, including information, education and 
communication programmes to women especially those 
in rural areas; 

CRCI: art. 15(7) 
Providing preventive medical care, disease and 
malnutrition control, as well as providing the necessary 
health care for him/her and for his/her mother. 

SAARC CWC: art. 4(2) 
Recognising basic services such as education, health care, 
with special attention to the prevention of diseases and 
malnutrition, as the cornerstone of child survival and 
development, States Parties shall pursue a policy  of 
development and a National Programme of Action that 
facilitate the development of the child. […]  
Return Directive: art. 16(3) 
Particular attention shall be paid to the situation of 
vulnerable persons. Emergency health care and essential 
treatment of illness shall be provided. 
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CRPD: art. 25  
[…] States Parties shall take all appropriate measures to ensure 
access for persons with disabilities to health services that are 
gender-sensitive, including health-related rehabilitation. […] 

Trafficking Protocol: art. 6(3)(c)  
Each State Party shall consider  implementing measures to 
provide for the physical, psychological and social recovery of 
victims of trafficking in persons, […] in particular, the provision of  
(c) Medical, psychological and material assistance;  

 

 
[recovery] 
CATHB: art. 12(1)(b)  
Each Party shall adopt such legislative or other measures 
as may be necessary to assist victims in their physical, 
psychological and social recovery. Such assistance shall 
include at least:[…] b access to emergency medical 
treatment; 

Maputo Protocol: art. 4(2)(f) 
States Parties shall take appropriate and effective 
measures to: […] f) establish mechanisms and accessible 
services for effective information, rehabilitation and 
reparation for victims of violence against women; 

SAARC CPCTWC: art. 9(2) and 9(3)  
2. Pending the completion of arrangements for the 
repatriation of victims of cross-border trafficking, the 
State Parties to the Convention shall make suitable 
provisions for their care and maintenance. The provision 
of legal advice and health care facilities shall also be made 
available to such victims. 3. The State Parties to the 
Convention shall establish protective homes or shelters 
for rehabilitation of victims of trafficking. Suitable 
provisions shall also be made for granting legal advice, 
counselling, job training and health care facilities for the 
victims. 

CPCSESA: art. 14(1) 
Each Party shall take the necessary legislative or other 
measures to assist victims, in the short and long term, in 
their physical and psycho-social recovery. Measures taken 
pursuant to this paragraph shall take due account of the 
child’s views, needs and concerns. 
 

[access to the doctor] 
Arab Charter: art. 14(4) 
Anyone who has been deprived of his liberty by arrest or 
detention is entitled to be subjected to a medical 

examination, and shall be informed of such right. 

3.6. Provision of specific training for 
detention facility personnel  

CAT: art.10  
1. Each State Party shall ensure that education and information 
regarding the prohibition against torture are fully included in the 
training of law enforcement personnel, civil or military, medical 
personnel, public officials and other persons who may be involved 
in the custody, interrogation or treatment of any individual 

IACFDP: art. 8  
[…] The States Parties shall ensure that the training of 
public law-enforcement personnel or officials includes the 
necessary education on the offense of forced 
disappearance of persons. 

IACPPT: art. 7 
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subjected to any form of arrest, detention or imprisonment. 
2. Each State Party shall include this prohibition in the rules or 
instructions issued in regard to the duties and functions of any 
such person. 

ICPED: art. 23(1) 
Each State Party shall ensure that the training of law enforcement 
personnel, civil or military, medical personnel, public officials and 
other persons who may be involved in the custody or treatment 
of any person deprived of liberty includes the necessary 
education and information regarding the relevant provisions of 
this Convention, in order to: ( a ) Prevent the involvement of such 
officials in enforced disappearances; ( b ) Emphasize the 
importance of prevention and investigations in relation to 
enforced disappearances; ( c ) Ensure that the urgent need to 
resolve cases of enforced disappearance is recognized.  

CRPD: art.13(2)  
In order to help to ensure effective access to justice for persons 
with disabilities, States Parties shall promote appropriate training 
for those working in the field of administration of justice, 
including police and prison staff. 

The States Parties shall take measures so that, in the 
training of police officers and other public officials 
responsible for the custody of persons temporarily or 
definitively deprived of their freedom, special emphasis 
shall be put on the prohibition of the use of torture in 
interrogation, detention, or arrest. The States Parties 
likewise shall take similar measures to prevent other 
cruel, inhuman, or degrading treatment or punishment. 

Convention of Belem do Para: art. 8(c) 
The States Parties agree to undertake progressively 
specific measures, including programs: […] to promote 
the education and training of all those involved in the 
administration of justice, police and other law 
enforcement officers […] 

CPCSESA: art.5 (1) 
Each Party shall take the necessary legislative or other 
measures to encourage awareness of the protection and 
rights of children among persons who have regular 
contacts with children in the education, health, social 
protection, judicial and law-enforcement sectors and in 
areas relating to sport, culture and leisure activities. 

4. Right to 
contact with 
outside world 
(including 
correspondence) 

4.1. Family, relatives and friends 

ICRMW: art. 17(5) 
During detention or imprisonment, migrant workers and 
members of their families shall enjoy the same rights as nationals 
to visits by members of their families. 
ICPED: art. 17(2)(d) 
Guarantee that any person deprived of liberty shall be authorized 
to communicate with and be visited by his or her family, counsel 
or any other person of his or her choice, subject only to the 
conditions established by law, or, if he or she is a foreigner, to 
communicate with his or her consular authorities, in accordance 
with applicable international law; 

Arab Charter: art. 14(3) 
[…] Anyone who is arrested has a right to contact his 
relatives. 

Arab Charter: art. 16(2)* 

[…]  During the investigation and the trial, the accused 
shall be entitled to the following minimum guarantees: 
[…] 2. To have adequate time and facilities […] to contact 
his relatives. 

Return Directive: art. 16(2) 
Third-country nationals in detention shall be allowed —on 
request — to establish in due time contact with legal 
representatives, family members and competent consular 
authorities. 

4.2. Consular representative 

VCCR: art. 36(1) (c) 
[…] consular officers shall have the right to visit a national of the 
sending State who is in prison, custody or detention, to converse 
and correspond with him and to arrange for his legal 
representation. They shall also have the right to visit any national 
of the sending State who is in prison, custody or detention in their 
district in pursuance of a judgement. Nevertheless, consular 
officers shall refrain from taking action on behalf of a national 
who is in prison, custody or detention if he expressly opposes 
such action. 

ECCF: art. 6 
1. A consular officer shall be informed without delay by 
the competent authorities of the receiving State when, 
within his district, any national of the sending State is 
subjected by the said authorities to any measure 
depriving him of his liberty. 2. All communications 
between a consular officer and a national of the sending 
State who is arrested or detained otherwise than in 
pursuance of a final judgment of a court or of a final 
administrative decision, shall be forwarded without delay 
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ICRMW: art. 16(7) 
When a migrant worker or a member of his or her family is 
arrested or committed to prison or custody pending trial or is 
detained in any other manner:  (a) The consular or diplomatic 
authorities of his or her State of origin or of a State representing 
the interests of that State shall, if he or she so requests, be 
informed without delay of his or her arrest or detention and of 
the reasons therefore; (b) The person concerned shall have the 
right to communicate with the said authorities. Any 
communication by the person concerned to the said authorities 
shall be forwarded without delay, and he or she shall also have 
the right to receive communications sent by the said authorities 
without delay;  (c) The person concerned shall be informed 
without delay of this right and of rights deriving from relevant 
treaties, if any, applicable between the States concerned, to 
correspond and to meet with representatives of the said 
authorities and to make arrangements with them for his or her 
legal representation.  

ICRMW: 23 
Migrant workers and members of their families shall have the 
right to have recourse to the protection and assistance of the 
consular or diplomatic authorities of their State of origin or of a 
State representing the interests of that State whenever the rights 
recognized in the present Convention are impaired. In particular, 
in case of expulsion, the person concerned shall be informed of 
this right without delay and the authorities of the expelling State 
shall facilitate the exercise of such right. 

ICPED: art. 17(2)(d) 
Guarantee that any person deprived of liberty shall be authorized 
to communicate with and be visited by his or her family, counsel 
or any other person of his or her choice, subject only to the 
conditions established by law, or, if he or she is a foreigner, to 
communicate with his or her consular authorities, in accordance 
with applicable international law; 

by the competent authorities. A consular officer shall be 
entitled to visit him and to interview him. The rights 
referred to in the present paragraph shall be exercised in 
conformity with the law of the receiving State, provided, 
however, that the said law enables full effect to be given 
to the purposes for which the rights accorded under this 
paragraph are intended. 3. All communications between a 
consular officer and a national of the sending State who is 
detained in an institution within his district in pursuance 
of a final judgment of a court or of a final administrative 
decision, shall be forwarded without delay having regard 
to the regulations of that institution. Subject to that 
limitation, a consular officer shall have the right, after 
having informed the competent authority, to visit such 
national and to interview him, including interviews in 
private. 

Return Directive: art. 16(2) 
Third-country nationals in detention shall be allowed — 
on request — to establish in due time contact with legal 
representatives, family members and competent consular 
authorities. 

5. Access by competent national and international 
organisations and NGOs 

OPCAT: art. 3, 4, 17, 19 and 20 
3. Each State Party shall set up, designate or maintain at the 
domestic level one or several visiting bodies for the prevention of 
torture and other cruel, inhuman or degrading treatment or 
punishment (hereinafter referred to as the national preventive 
mechanism). 
4. Each State Party shall allow visits, in accordance with the 
present Protocol, by the mechanisms referred to in articles 2 
[Subcommittee] and 3 to any place under its jurisdiction and 
control where persons are or may be deprived of their liberty, 

ECPT: art. 1 
There shall be established a European Committee for the 
Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment (hereinafter referred to as “the 
Committee”). The Committee shall, by means of visits, 
examine the treatment of persons deprived of their 
liberty with a view to strengthening, if necessary, the 
protection of such persons from torture and from 
inhuman or degrading treatment or punishment. 

ECPT:  art. 2 
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either by virtue of an order given by a public authority or at its 
instigation or with its consent or acquiescence (hereinafter 
referred to as places of detention). These visits shall be 
undertaken with a view to strengthening, if necessary, the 
protection of these persons against torture and other cruel, 
inhuman or degrading treatment or punishment. 
17. Each State Party shall maintain, designate or establish, at the 
latest one year after the entry into force of the present Protocol 
or of its ratification or accession, one or several independent 
national preventive mechanisms for the prevention of torture at 
the domestic level. […] 
19. The national preventive mechanisms shall be granted at  a 
minimum the power: (a) To regularly examine the treatment of the 
persons deprived of their liberty in places of detention as defined in 
article 4, with a view to strengthening, if necessary, their protection 
against torture and other cruel, inhuman or degrading treatment or 
punishment; (b) To make recommendations to the relevant 
authorities with the aim of improving the treatment and the 
conditions of the persons deprived of their liberty and to prevent 
torture and other cruel, inhuman or degrading treatment or 
punishment, taking into consideration the relevant norms of the 
United Nations; […] 
20. In order to enable the national preventive mechanisms to fulfil 
their mandate, the States Parties to the present Protocol 
undertake to grant them: (a) Access to all information concerning 
the number of persons deprived of their liberty in places of 
detention as defined in article 4, as well as the number of places 
and their location; (b) Access to all information referring to the 
treatment of those persons as well as their conditions of 
detention; (c) Access to all places of detention and their 
installations and facilities; (d) The opportunity to have private 
interviews with the persons deprived of their liberty without 
witnesses, either personally or with a translator if deemed 
necessary, as well as with any other person who the national 
preventive mechanism believes may supply relevant information; 
(e) The liberty to choose the places they want to visit and the 
persons they want to interview; 

ICPED: art. 17(2)(e) 
Guarantee access by the competent and legally authorized 
authorities and institutions to the places where persons are 
deprived of liberty, if necessary with prior authorization from a 
judicial authority; 

Each Party shall permit visits, in accordance with this 
Convention, to any place within its jurisdiction where 
persons are deprived of their liberty by a public authority. 

Return Directive: art. 16(4) 
Relevant and competent national, international and 
nongovernmental organisations and bodies shall have the 
possibility to visit detention facilities, as referred to in 
paragraph 1 [1. Detention shall take place as a rule in 
specialised detention facilities. Where a Member State 
cannot provide accommodation in a specialised detention 
facility and is obliged to resort to prison accommodation, 
the third-country nationals in detention shall be kept 
separated from ordinary prisoners.], to the extent that 
they are being used for detaining third-country nationals 
in accordance with this Chapter. Such visits may be 
subject to authorisation. 

Procedures Directive: 21(1)(a) 
Member States shall allow the UNHCR: (a) to have access 
to applicants for asylum, including those in 
detention and in airport or port transit zones; 

6. Procedural 
guarantees 

6.1. Right to effective remedy against 
inadequate conditions or treatment 

CAT: art. 13  
Each State Party shall ensure that any individual who alleges he 
has been subjected to torture in any territory under its 

ECHR: art. 13 
Everyone whose rights and freedoms as set forth in this 
Convention are violated shall have an effective remedy 
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 jurisdiction has the right to complain to, and to have his case 
promptly and impartially examined by, its competent authorities. 
Steps shall be taken to ensure that the complainant and 
witnesses are protected against all ill-treatment or intimidation as 
a consequence of his complaint or any evidence given. 
[right to an effective remedy] 

ICCPR: art. 2(3) 
(a) To ensure that any person whose rights or freedoms as herein  
recognized are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by 
persons acting in an official capacity; (b) To ensure that any 
person claiming such a remedy shall have his right thereto 
determined by competent judicial, administrative or legislative 
authorities, or by any other competent authority provided for by 
the legal system of the State, and to develop the possibilities of 
judicial remedy; (c) To ensure that the competent authorities 

shall enforce such remedies when granted. 

ICPED: art. 8(2) 
Each State Party shall guarantee the right of victims of enforced 
disappearance to an effective remedy during the terms of 
limitation.  

 

before a national authority notwithstanding that the 
violation has been committed by persons acting in an 
official capacity. 

ACHR: art. 25 
1. Everyone has the right to simple and prompt recourse, 
or any other effective recourse, to a competent court or 
tribunal for protection against acts that violate his 
fundamental rights recognized by the constitution or laws 
of the state concerned or by this Convention, even though 
such violation may have been committed by persons 
acting in the course of their official duties. 2. The States 
Parties undertake:  a. to ensure that any person claiming 
such remedy shall have his rights determined by the 
competent authority provided for by the legal system of 
the state; b. to develop the possibilities of judicial 
remedy; and  c. to ensure that the competent authorities 
shall enforce such remedies when granted. 

ACHPR: art. 7(1)(a)  
Every individual shall have the right to have his cause 
heard. This comprises:  (a) the right to an appeal to 
competent national organs against acts violating his 
fundamental rights as recognised and guaranteed by 
conventions, laws, regulation and customs in force;  

Arab Charter: art. 12 
[…]  All persons within the territory of the State Parties 
are ensured a right to legal remedy. 

Arab Charter: art. 23 
Each State Party to the present Charter shall ensure that 
any person whose rights or freedoms recognized in the 
present Charter are violated shall have an effective 
remedy, notwithstanding that the violation has been 
committed by persons acting in an official capacity. 

EU Charter: art.47 
Everyone whose rights and freedoms guaranteed by the 
law of the Union are violated has the right to an effective 
remedy before a tribunal in compliance with the 
conditions laid down in this Article. Everyone is entitled to 
a fair and public hearing within a reasonable time by an 
independent and impartial tribunal previously established 
by law.  […] 

Convention of Belem do Para: art. 4(g)  
Every woman has the right to the recognition, enjoyment, 
exercise and protection of all human rights and freedoms 
embodies in regional and international human rights 
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instruments. These rights include, among others […] The 
right to simple and prompt recourse to a competent court 
for protection against acts that violate her rights […] 

Maputo Protocol: art. 25  
States Parties shall undertake to provide for appropriate 
remedies to any women whose rights or freedoms, as 
therein recognized, have been violated […] 

6.2. Obligation to carry out inquiry in case 
of ill-treatment, disappearance or death 
occurred during detention 

ICPED: art. 12 (2) 
Where there are reasonable grounds for believing that a person 
has been subjected to enforced disappearance, the authorities 
referred to in paragraph 1 of this article shall undertake an 
investigation, even if there has been no formal complaint.  

CAT: art. 12  
Each State Party shall ensure that its competent authorities 
proceed to a prompt and impartial investigation, wherever there 
is reasonable ground to believe that an act of torture has been 
committed in any territory under its jurisdiction. 

CRPD: art. 16(5) 
States Parties shall put in place effective legislation and policies, 
including women- and child-focused legislation and policies, to 
ensure that instances of exploitation, violence and abuse against 
persons with disabilities are identified, investigated and, where 
appropriate, prosecuted. 

IACPPT: art. 8  
The States Parties shall guarantee that any person making 
an accusation of having been subjected to torture within 
their jurisdiction shall have the right to an impartial 
examination of his case. Likewise, if there is an accusation 
or well-grounded reason to believe that an act of torture 
has been committed within their jurisdiction, the States 
Parties shall guarantee that their respective authorities 
will proceed properly and immediately to conduct an 
investigation into the case and to initiate, whenever 
appropriate, the corresponding criminal process. After all 
the domestic legal procedures of the respective State and 
the corresponding appeals have been exhausted, the case 
may be submitted to the international fora whose 
competence has been recognized by that State. 

 

6.3. Right to compensation 

CAT: art. 14  
1. Each State Party shall ensure in its legal system that the victim 
of an act of torture obtains redress and has an enforceable right 
to fair and adequate compensation, including the means for as 
full rehabilitation as possible. In the event of the death of the 
victim as a result of an act of torture, his dependants shall be 
entitled to compensation. 2. Nothing in this article shall affect any 
right of the victim or other persons to compensation which may 
exist under national law 

Arab Charter: art. 8(2) 
The State Parties shall protect every person in their 
territory from being subjected to such practices and take 
effective measures to prevent such acts. The practice 
thereof, or participation therein, shall be regarded as a 
punishable offense. Each victim of an act of torture is 
entitled to a right to compensation and rehabilitation. 

IACPPT: art. 9 
The States Parties undertake to incorporate into their 
national laws regulations guaranteeing suitable 
compensation for victims of torture. […] 

7. Additional 
guarantees for 
minors 

7.1. Access to education 

CRC: art. 28(1)(a) 
States Parties recognize the right of the child to education, and 
with a view to achieving this right progressively and on the basis 
of equal opportunity, they shall, in particular: (a) Make primary 
education compulsory and available free to all; 

ICESCR: art.13(1) and 13(2)(a)  
1. The States Parties to the present Covenant recognize the right 
of everyone to education. […] 2. The States Parties to the present 
Covenant recognize that, with a view to achieving the full 

Prot 1: art. 2 
No person shall be denied the right to education. In the 
exercise of any functions which it assumes in relation to 
education and to teaching, the State shall respect the 
right of parents to ensure such education and teaching in 
conformity with their own religions and philosophical 
convictions. 

AP-ACHR: art. 13(1) and (3) (a) 
1. Everyone has the right to education. 3. The States 
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realization of this right: (a) Primary education shall be compulsory 
and available free to all 

CERD: art. 5(e)(v) 
In compliance with the fundamental obligations laid down in 
article 2 of this Convention, States Parties undertake to prohibit 
and to eliminate racial discrimination in all its forms and to 
guarantee the right of everyone, without distinction as to race, 
colour, or national or ethnic origin, to equality before the law, 
notably in the enjoyment of the following rights:[…] The right to 
education and training; 

ICRMW: art. 30 

Each child of a migrant worker shall have the basic right of access 
to education on the basis of equality of treatment with nationals 
of the State concerned. Access to public pre-school educational 
institutions or schools shall not be refused or limited by reason of 
the irregular situation with respect to stay or employment of 
either parent or by reason of the irregularity of the child's stay in 
the State of employment.  

CRPD: art. 24 (1) and (2) 
1 States Parties recognize the right of persons with disabilities to 
education […] 2. In realizing this right, States Parties shall ensure 
that: (a) Persons with disabilities are not excluded from the 
general education system on the basis of disability, and that 
children with disabilities are not excluded from free and 
compulsory primary education, or from secondary education, on 
the basis of disability; (b) Persons with disabilities can access an 
inclusive, quality and free primary education and secondary 
education on an equal basis with others in the communities in 
which they live; 

Refugee Convention: art. 22(1) 
The Contracting States shall accord to stateless persons the same 
treatment as is accorded to nationals with respect to elementary 
education. 

Statelessness Convention: art. 22(1) 
The Contracting States shall accord to refugees the same 
treatment as is accorded to nationals with respect to elementary 
education. 

UNESCO Convention: art. 1(a) 
For the purposes of this Convention, the term 'discrimination' 
includes any distinction, exclusion, limitation or preference which, 
being based on race, colour, sex, language, religion, political or 
other opinion, national or social origin, economic condition or 
birth, has the purpose or effect of nullifying or impairing equality 
of treatment in education and in particular:  (a) Of depriving any 

Parties to this Protocol recognize that in order to achieve 
the full exercise of the right to education: a. Primary 
education should be compulsory and accessible to all 
without cost; 

AP-ACHR: art. 16 
[…]Every child has the right to free and compulsory 
education, at least in the elementary phase, and to 
continue his training at higher levels of the educational 
system. 

ACHPR: art. 17(1) 
Every individual shall have the right to education. 

EU Charter: art. 14(1) and 14(2) 
1. Everyone has the right to education and to have access 
to vocational and continuing training. .2. This right 
includes the possibility to receive free compulsory 
education. 

ACRWC: art. 11(1) 
Every child shall have the right to education. 

CRCI: art.12(2) (i) and (ii) 
States Parties to the present Covenant shall provide: i) 
Compulsory, free primary education for all children on an 
equal footing.  ii. Compulsory, free primary education on 
a progressive basis so that, within then years, it is made 
available to all children. 
SAARC CWC: art. 4(2) 
Recognising basic services such as education, health care, 
with special attention to the prevention of diseases and 
malnutrition, as the cornerstone of child survival and 
development, States Parties shall pursue a policy  of 
development and a National Programme of Action that 
facilitate the development of the child. […]  

CATHB: art. 12(1)(f) 
Each Party shall adopt such legislative or other measures 
as may be necessary to assist victims in their physical, 
psychological and social recovery. Such assistance shall 

include at least: […] f) access to education for children. 

Return Directive: art. 17(3)  
Minors in detention shall have the possibility to engage in 
leisure activities, including play and recreational activities 
appropriate to their age, and shall have, depending on the 
length of their stay, access to education. 
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person or group of persons of access to education of any type 
or at any level; 

UNESCO Convention: art. 3(e) 
In order to eliminate and prevent discrimination within the 
meaning of this Convention, the States Parties thereto undertake: 
(e) To give foreign nationals resident within their territory the 
same access to education as that given to their own nationals. 

Trafficking Protocol: art. 6(4) 
Each State Party shall take into account, in applying the provisions 
of this article, the age, gender and special needs of victims of 
trafficking in persons, in particular the special needs of children, 
including appropriate […] education […] 

7.2. Access to child-specific activities 

CRC:  art. 31(1)  
States Parties recognize the right of the child to rest and leisure, 
to engage in play and recreational activities appropriate to the 
age of the child and to participate freely in cultural life and the 
arts. 

ACRWC: art. 12(1)  
State parties recognise the right of the child to rest and 
leisure, to engage in play and recreational activities 
appropriate to the age of the child and to participate 
freely in cultural life and the arts. 

CRCI: art.13(1) 
The child is entitled to times for rest and play, and to 
exercise legitimate activities that are suitable to his/her 
age during his/her free time. 

Return Directive: art. 17(3)  
Minors in detention shall have the possibility to engage in 
leisure activities, including play and recreational activities 
appropriate to their age, and shall have, depending on the 
length of their stay, access to education. 

* Applicable only to persons detained under criminal law (accused or convicted) 
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European Convention for the Prevention of Torture and Inhuman or Degrading Treatment of Punishment (ECPT), 1987 
Convention on Action against Trafficking in Human Beings (CATHB), 2005 
Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (CPCSESA), 2007 
European Convention on Consular Functions (ECCF), 1967 
European Union 
Directive on Minimum Standards on Procedures in Member States for Granting and Withdrawing Refugee Status (2005/85/EC) (Procedures Directive) 
Directive on Common Standards and Procedures in Member States for Returning Illegally Staying Third-country Nationals (2008/115/EC) (Return Directive) 
Directive laying down minimum standards for the reception of asylum seekers (2003/9/EC) (Reception Directive) 
European Union Charter of Fundamental Rights (EU Charter), 2000 
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REGIONAL LAW SOURCES DETAILED 

 
Explanation 
We have not included instruments dealing with the extradition or terrorism, as a detention which might arise in this context does not fit to the definition of migration-related detention used by the project, 
i.e. detention on the ground of status. 

 
 
 

 

Americas 
 

1) Organisation of American States (OAS): Antigua and Barbuda, Argentina, Barbados, Belize, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica, Dominican Republic, Ecuador, El 
Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Suriname, The 
Bahamas, Trinidad and Tobago, the US, Uruguay and Venezuela 

 
Refugee instruments 
 
Territorial asylum/Asylum in foreign territory:  
1939 Treaty on Asylum and Political Refuge 
1954 Convention on Territorial Asylum 
 
Persons persecuted for their beliefs, opinions, or political affiliations, or for acts which may be considered as political offences may be granted protection in the territory of a foreign State (1954 Convention, 
art. 2; 1939 Treaty, art.11). The irregular entry does not affect the provisions of the 1954 Convention (1954 Convention, art.5). Both instruments provide for the possibility of internment of political 
refugees. Indeed, at the request of the interested State, the host State shall take steps to keep watch over, or to intern at a reasonable distance form its border, those refugees who are notorious leaders of 
a subversive movement, as well as those against whom there is evidence that they are disposed to join it (1954 Convention, art. 9; 1939 Treaty, art.13). All the expenses resulting from the internment are at 
the charge of the State that makes the request (1954 Convention, art. 9; 1939 Treaty, art.14). The political internees may leave the host State under the condition that they are not to go to the country 
which they came from and the interested government shall be notified about such departure (1954 Convention, art. 10; 1939 Treaty, art.15). 
 
 
Diplomatic asylum: 
1928 Convention on Asylum 
1933 Convention on Political Asylum 
1939 Treaty on Asylum and Political Refuge 
1954 Convention on Diplomatic Asylum 
 
The territorial State shall respect asylum granted in legations (such as any seat of a regular diplomatic mission, the residence of chiefs of mission), war vessels, and military camps or aircraft, to persons 
pursued for political reasons or for political offenses (1954 Convention, art.1; 1939 Treaty, art.2; 1928 Convention, art.2). Such asylum may be granted to persons who are in danger of being deprived of 
their life or liberty because of political persecution and cannot, without a risk, ensure their safety in any other way (1954 Convention, art.6). The asylee’s right to liberty is addressed in respect to his or her 
depart from the territorial State. Indeed, the territorial State shall provide the guarantees that asylee’s life, liberty, or personal integrity may not be endangered or his or her safety is ensured and grant a 
safe conduct (1954 Convention, art. 5, 11 and 12; 1939 Treaty, art.6; 1928 Convention, art.1). After the departure, if the territorial State notifies its intention to request extradition of the asylee, the State 
that granted the asylum shall ensure that the person concerned remains in its territory until the formal request for extradition is received. However, the preventive surveillance over the asylee may not 
exceed thirty days (1954 Convention, art. 17). 
 
 
Human rights instruments  
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1969 American Convention on Human Rights 
The Convention enshrines the right to life (art.4), right to human treatment (art.5), right to personal liberty and security (art.7), minors’ right to the measures of protection required by his condition as a 
minor as well as provides for procedural guarantees, such as the right to fair trial (art.8), freedom from Ex Post Facto Laws (art.9) and the right to compensation (art. 10). Particularly, it addresses explicitly 
the persons deprived of their liberty affirming that they shall be treated with respect for the inherent dignity (art. 5(2)), accused detainees shall be segregated from convicted (art. 5(4)) and minors from 
adults (art. 5(5)). Finally it sets out the right to seek and be granted asylum in a foreign territory (art.22 (7)), and prohibits refoulement (art. 22(8)) and collective expulsion of aliens (art. 22(9)). 
 
1988 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights “Protocol of San Salvador” 
The Protocol lays down the right to health (art.10), right to food (art.12), right to education (art.13) and child-specific rights (art.16). State shall guarantee the exercise of these rights without discrimination 
on the grounds of, among others, national origin. (art.3) 
 
1994 Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women “Convention of Belem Do Para” 
The Convention affirms the women’s right personal liberty and security, right to life, right not to be subjected to torture as well as the right to respect for dignity and physical, mental and moral integrity 
(art.4). Moreover, States shall take special account of the vulnerability of women to violence by reason of, among others, their status as migrants or refugees (art.9). 
 
1985 Inter-American Convention to Prevent and Punish Torture 
The States Parties are required to prevent and punish torture and other cruel, inhuman, or degrading treatment of punishment (art.1 and 6). The Convention enshrines also the obligation of non-
refoulement where there are grounds to believe that the person’s life is in danger or that he or she will be subjected to torture or to cruel, inhuman or degrading treatment (art.13).  
 
1994 Inter-American Convention on Forced Disappearance of Persons 
As set forth in the Convention, every detainee shall be held in an officially recognized place of detention and be brought before a competent judicial authority without delay, in accordance with applicable 
domestic law (art.11). Likewise, States shall establish and maintain official up-to-date registries of their detainees and, in accordance with their domestic law, shall make them available to relatives, judges, 
attorneys, any other person having a legitimate interest, and other authorise (art.11). 
 
 

2) Sub-regional integration systems 
 

 Andean Community of Nations (CAN): Bolivia, Colombia, Ecuador and Peru  

Consular protection 
 
The Decision 548 (2003 Andean Cooperation Mechanism on Consular Assistance and Protection and Migratory Matters, the regulations needed for its implementation have not yet been approved) 
enables the nationals of Member States who are within the territory of a third State where their country of origin has no diplomatic/consular representation to avail themselves of the diplomatic/consular 
protection of any other Member States. Particularly the consular agents may ensure the appropriate conditions of detention, the application of due process and the right to defence (art.7 (f)) and 
representation before the courts (art.7(h)).  
 
The free movement of persons 
 
Decision 503 (Recognition of national identification documents, 2001) provides that the citizens of any Member Country may be admitted to any other Member Country as tourists merely by presenting 
the national identification documents, without the need for a visa, for up to 90 days (art.1 and 10). They cannot engage in gainful activity (art.2). Immigration authorities of the recipient country shall 
require the presentation of the Andean Immigration Card (TAM) as the sole administrative document provided for in Community legislation (art.4) (the Andean Migration Card has been established by the 
1996 Decision 397). The Decision 545 (2003 Andean Labour Migration Instrument) is relevant only for labour migration.  

 

 Southern Common Market (MERCOSUR): Argentina, Brazil, Paraguay and Uruguay  
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The free movement of persons  
 
Agreement on Movement Across Neighbouring Borders between the Member States of the MERCOSUR (1999 Decision 18/99 and 2000 Decision 14/00) enables persons living in the proximity of the border 
to cross it and stay in the neighbouring country for seventy-two hours. Agreements on Residence for State Party Nationals; and Bolivia and Chile (2002 Decision 28/02, not yet in force) offers the possibility 
for the nationals of these countries to obtain residence permit and thus the right to enter, leave, circulate and stay in the host State, irrespectively of the conditions of his or her entry (art.3 and 8). 
Agreements on Regularization of Internal Migration for MERCOSUR Citizens; and Bolivia and Chile (2002 Decision 28/02) provide for the possibility of regularisation on the nationals of a Member State in 
the other, irrespectively of the conditions of his or her entry (art.1 and 2).  
 

 Carribean Community (CARICOM)/Caricom Single Market and Economy (CSME): Antigua & Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada, Guyana , Haiti, Jamaica, Montserrat, St. Kitts & 
Nevis, Saint Lucia, St. Vincent & The Grenadines, Suriname, Trinidad & Tobago (Haiti, the Bahamas and the Montserrat are not party to the CSME) 

The free movement of persons  
 
CARICOM Travel Card (CARIPASS) Treaty

1
 (Antigua And Barbuda, Grenada, St. Kitts & Nevis, Saint Lucia, Trinidad & Tobago, 2010 entry into force but the national legislation is not yet in place) sets out that 

CARICOM citizens using the CARIPASS are automatically granted a six month stay when visiting another participating state, while eligible non-CARICOM citizens are automatically granted three months. 

 

 Central American Integration System (SICA): Belize, Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama 

The free movement of persons  
 
Within the SICA, El Salvador, Guatemala, Honduras and Nicaragua singed the 2006 Central America-4 (CA-4) Border Control Agreement

2
 establishing the free movement across borders between the four 

signatory states of its citizens without any restrictions or checks. Foreign nationals who enter one of the signatory countries can also travel to other signatory States without having to obtain additional 
permits or to undergo checks at border checkpoints. 

 

 North American Free Trade Agreement (NAFTA): Canada, the US and Mexico. It is not relevant as the movement of peoples within the NAFTA regime is limited to the temporary entry for business 
persons (chapter 16). 

 
 

Asia 
 

 Association of Southeast Asian Countries (ASEAN): Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Singapore, Thailand and Vietnam  

The free movement of persons  
 
2006 ASEAN Framework Agreement on Visa Exemption provides that Member Countries shall exempt citizens of any other Member Countries holding valid national passports from visa requirement for a 
period of stay of up to fourteen days, provided that such stay shall not be used for purposes other than visit. (art.1) 
 
 

 South Asian Association for Regional Cooperation (SAARC): Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka. The free movement facilitation is not relevant as it 
addresses only skilled labour (by virtue of the 1992 Visa Exemption Scheme several categories of skilled workers and professionals are entitled to one-month stay in a SAARC country). 

                                                 
1 I could not find the text of this treaty, I will continue the research if you want me to keep this information 
2 Ibid. 
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Human rights instruments 
 
2002 SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia 
States Parties shall pursue a policy of development focusing on accelerating the progressive universalization of the child’s access to the basic services like education and health care (art. 4(2)). States shall 
ensure that their national laws protect the child from torture or degrading treatment or trafficking (art. 4(3)). With respect to administration of juvenile justice, States shall provide special and treatment to 
children in a country other that the country of domicile, expectant women and mothers who are detained along with infants or very young children and shall promote, to the best possible extent, 
alternative measure to institutional correction, keeping in mine the best interest of the child (art. 4(3)).   

2002 SAARC Convention on Prevention and Combating Trafficking in Women and Children for Prostitution 
Pending repatriation of victims, States Parties shall provide them with care and maintenance, including legal advice and health care facilities, and establish protective rehabilitation shelters (art.9(2) and 
9(3)).    
 
 
 

The Arab and Islamic States 
 

 The League of Arab States (LAS): Algeria, Bahrain, Comoros, Djibouti, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya, Mauritania, Morocco, Oman, Palestine, Qatar, Saudi Arabia, Somalia, Sudan, Syria, 
Tunisia, UAE and Yemen 

Refugee instruments 
 
 
 
 
1994 Arab Convention on Regulating Status of Refugees in the Arab Countries (not yet in force) 
Apart from the persecution on account of race, religion, nationality, membership of a particular social group or political opinion, the Convention sets out also such grounds as aggression, occupation and 
foreign domination as well as natural disasters or grave events resulting gin major disruption of public order (art.1).  

Human rights instruments 
 
2004 Revised Arab Charter on Human Rights 
The Charter guarantees the right to life (art. 5), the freedom from torture, cruel, inhuman or degrading treatment (art.8), the right to fair trial (art.13), the right to liberty and security of person (art.14), the 
due process guarantees (art.13, 15, 16, 18 and 19), treatment of detainees with humanity and respect for the dignity (art.20) and a special legal regime for minors in conflict with law (art.17). Moreover, it 
sets out the right to seek asylum (art. 28) and prohibits extradition of political refugees (art.28) and collective expulsions (art.26). With respect to socio-economic rights, the Charter lays down the right to 
adequate standard of living (art.38), the right to the enjoyment of the highest attainable standard of physical and mental health (art.39) and the right to education (art. 41). 

 

 Organisation of the Islamic Conference (OIC): Azerbaijan, Jordan, Afghanistan, Albania, UAE, Indonesia, Uzbekistan, Uganda, Iran, Pakistan, Bahrain, Brunei, Bangladesh, Benin, Burkina Faso, Tajikistan, 
Turkey, Turkmenistan, Chad, Togo, Tunisia, Algeria, Djibouti, Saudi Arabia, Senegal, Sudan, Syria, Suriname, Sierra Leone, Somalia, Iraq, Oman, Gabon, Gambia, Guyana, Guinea, Guinea-Bissau, 
Palestine and Comoros 

Human rights instruments 
 
2004 Covenant on the Rights of the Child in Islam 
The Covenant guarantee the right to life (art.6), right to education (art.12), the right to a standard of living suitable to his/her mental, psychological, physical and social development (art.14(4)), the right to 
health (art.15), the protection from torture, inhuman or humiliating treatment as well as from smuggling and trafficking (art.17(2)), the right to liberty, guarantees of due process as well as treatment in 
detention respecting dignity and separation from adults (art.19). Moreover, States Parties shall ensure, as much as possible, that refugee children, or those legally assimilated to this status, enjoy the rights 
provided for in the Convent (art.21).  
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Europe 
 

 Council of Europe (CoE): Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Georgia, 
Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Monaco, Montenegro, Netherlands, Norway, Poland, Portugal, Romania, Russia 
Federation, San Marino, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, Macedonia, Turkey, Ukraine and the UK 

Human rights instruments 
 
1950 European Convention on Human Rights 
The Convention guarantees the right to liberty and security (art 5), right to life (art.2), freedom from torture, inhuman or degrading treatment (art.3) and several procedural due process safeguards (art. 6 
and 7).  

1963 Protocol 4 to the ECHR: Protecting certain Additional Rights 
Collective expulsion of aliens is prohibited (art.4). 
 
1987 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment of Punishment 
The Convention establishes a system of visits to place of detention of the States Parties through its European Committee for the Prevention of Torture and Inhuman or Degrading Treatment of Punishment 
(CPT) with the purpose of protecting detainees from torture and other inhuman or degrading treatment or punishment.  

2005 Convention on Action against Trafficking in Human Being 
If the competent authorities have reasonable ground to believe that a person has been victim of trafficking that person shall not be removed from the territory under the identification process as victim has 
been completed and shall be granted a recovery and reflection period during which the expulsion shall not be possible (art. 10(2) and 13(1)). States shall issue a renewable residence permit to victims where 
the competent authority considers that their stay is necessary owing to their personal situation or for the purpose of their co-operation with the authorities in investigation or criminal proceedings (art.14). 
Victims shall receive appropriate assistance, including accommodation, psychological and material assistance, legal counselling and translation (art.10 (2) and 12). Unaccompanied minors shall be provided 
with representation by a legal guardian, organisation or authority acting in his or her best interests (art. 10(4)). A return shall be with due regard for the rights, safety and dignity of the victim (art. 16(2)). 
Child victims shall not be returned, if there is indication, following a risk and security assessment, that such return would not be in the best interests of the child (art.16 (7)).  

2007 Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse 
Child victims of sexual exploitation or abuse are entitled to assistance needed for their physical and psycho-social recovery (art.14). 

2011 Convention on preventing and combating violence against women and domestic violence (not yet in force) 
The Convention lays down the possibility for the victims of violence against women, whose residence status depends on that of the spouse/partner, to be granted an autonomous residence permit and 
suspension of expulsion proceedings, in the event of dissolution of the marriage/relationship (art.59). State Parties shall ensure that gender-based violence against women may be recognized as a form of 
persecution in line with the Geneva Convention  and respect the principle of non-refoulement (art.60 and 61).  The measures of protection shall be secured without discrimination on any ground, such as, 
among other, migrant or refugee status (art. 4(3)).  

Consular protection 

1967 European Convention on Consular Functions 
1967 Protocol to the European Convention on Consular Functions concerning the Protection of Refugees (not yet in force) 
The consular officer shall be informed without delay by the competent authorities of the receiving State when any national of the sending State is subjected by the said authorities to any measure depriving 
him of his liberty and shall be entitled to visit and interview him or her (art.6). A consular officer shall also be entitled to assist, arrange legal representation and suggest an interpreter to assist such national 
(art.4). By virtue of the Protocol, the consular officer of the State where the refugee has his habitual residence shall be entitled to protect such a refugee and to defend his or her rights, however the host 
State has the right to decline to admit such an entitlement.  

The free movement of persons  
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1955 European Convention on Establishment 
Each Contracting Party shall facilitate the entry into its territory by nationals of the other Parties for the purpose of temporary visits and shall, to the extent permitted by its economic and social conditions, 
facilitate the prolonged or permanent residence in its territory of nationals of the other Parties (art. 1 and 2).  
 
1957 European Agreement on Regulations governing the Movement of Persons between Member States of the Council of Europe 
The Agreement aims at facilitating the movement up to three months between the States Parties (art.1)  
 
1959 European Agreement on the Abolition of Visas for Refugees 
Refugees lawfully resident in the territory of a Contracting Party shall be exempt from the obligation to obtain visas for entering or leaving the territory of another Party by any frontier, provided that their 
visit is of not more than three months' duration (art.1) 
 
 

 European Union (EU): Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, 
Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and the UK 

 
Migration-related detention 
 
2003 Directive on Minimum Standards for the Reception of Asylum Seekers (2003/9/EC) (DK and IE and not bound by the Directive) 
EU Member States may confine an asylum seeker to a particular place in accordance with their national law when it proves necessary, for example, for legal reasons of for reasons of public order (art.7(3)). 
Standard of living of the persons detained shall be adequate (art. 13(2)). 
 
2005 Directive on Minimum Standards on Procedures in Member States for Granting and Withdrawing Refugee Status (2005/85/EC) (DK is not bound by the Directive)  
Member States shall not hold a person in detention for the sole reason that he or she is an asylum seeker. Where an asylum seeker is held in detention, Member States shall ensure that there is a possibility 
of speedy judicial review (art.18) 
 
2008 Directive on Common Standards and Procedures in Member States for Returning Illegally Staying Third-country Nationals (2008/115/EC) (DK, UK and IE are not bound by the Directive but IC, N, CH 
and LI are) 
Pre-removal detention could be imposed unless other sufficient but less coercive measures can be applied effectively in a specific case. Detention may be resorted to in order to prepare the return or carry 
out the removal process, particularly when there is a risk of absconding or the person concerned avoids or hampers the preparation of return process. The maximal period of detention is six months which 
can be extended up to eighteen months when, regardless of all their reasonable efforts the operation is likely to last longer due to a lack of cooperation by the detainee or delays in obtaining the necessary 
documentation from third countries. Detention order, giving legal and factual reasons, shall be issued by judicial or administrative authorities, in the latter case the lawfulness shall be reviewed by the 
court, either automatically or at the request. In terms of conditions of detention, immigration detainees shall be placed in specialised detention facilities, but State may resort to ordinary prison. In such a 
case they shall be separated from ordinary prisoners, however this obligation may be derogated from in the emergency situations. The contact with legal representatives, family members and competent 
consular authorities shall be allowed. Relevant national, international and non-governmental organisations shall have possibility to visit detention places, what may be subject to authorisation. Vulnerable 
detainees shall receive particular attention. Unaccompanied minors and families with minors shall be detained as a measure of last resort and for the shortest appropriate period of time. Families shall be 
provided with separate accommodation. Minors shall have the access to leisure activities and, depending on the length of their stay, in education. Finally, unaccompanied minors shall, as far as possible, be 
provided with accommodation in institutions disposing of personnel and facilities taking into account the needs of persons of their age. (Art.15-18) 
 
Human rights instruments  
 
2000 European Union Charter of Fundamental Rights 
The charter guarantees the right to life (art.2), right to integrity of the person (art.3), right to freedom from torture, inhuman or degrading treatment  (art.4), right to liberty and security (art.6), right to 
effective remedy and fair trial, including free legal aid if necessary to ensure effective access to justice (art. 47). It also set out the right to asylum (art.18) and prohibits collective expulsions and refoulement 
(art.19).  
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2004 Directive on the residence permit issued to third-country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who 
cooperate with the competent authorities (2004/81/EC) (DK and UK are not bound by the Directive) The victims of trafficking shall be granted a reflection period during which the return decision cannot be 
enforced (art. 6). After the expiry of this period the persons concerned should receive the 6-month residence permit (which may be prolonged) if their presence is needed for the investigations of the 
judicial proceedings; they intent do cooperate; or have severed all relations with the suspects (art.8). 
 
The free movement of persons    
 
2004 Directive on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (2004/38/EC) (also European Economic Area (EEA) 
countries: LI, N and IC) 
The nationals of the EU and EEA Member States are entitled to enter and stay up to three months in the territory of any other Member State (art. 5 and 6). For the periods longer than three months, they 
need to fulfil the administrative procedures (art.7).  
 
 

 Commonwealth of Independent States (CIS): Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, Ukraine and Uzbekistan 
 
The free movement of persons 
 
The 1992 Bishkek Agreement on visa-free migration had virtually ceased, mainly due to withdrawal by Russia in 2000 and other States.  
 
 
 

Africa 
 

1) African Union (AU): Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, CAR, Chad, Comoros, Congo, Cote d’Ivoire, DRC, Djibouti, Egypt, Equatorial Guinea, Eritrea, 
Ethiopia, Gabon, Gambia, Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius, Mozambique, Namibia, Niger, Nigeria, Rwanda, 
Saharawi, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone, Somalia, South Africa, Sudan, Swaziland, Tanzania, Togo, Tunisia, Uganda, Zambia and Zimbabwe 

 
Refugee instruments  
 
1969 Convention Governing the Specific Aspects of Refugee Problems in Africa 
Under the Convention, the term refugee include not only persons who leave their country as a result of a well-founded fear of persecution for reasons of race, religion, nationality, membership of a 
particular social group or political opinion, but also those who flee owing external aggression, occupation, foreign domination or events seriously disturbing public order in either part of the whole territory 
of his country of origin or nationality (art.1). No person shall be rejected at the frontier, returned or expulsed to a territory where his life, physical integrity or liberty would be threatened for the above 
reasons (art.2 (3)).  States Parties shall use their best endeavours to receive refugees and secure their settlement (art.2 (1)) and no refugee shall be repatriated against his will (art.5 (1)).    
 
Human rights instruments 
 
1981 African (Banjul) Charter on Human and Peoples’ Rights 
The Charter enshrines the right to life (art.4), protection from torture, cruel, inhuman of degrading punishment or treatment (art.5), right to liberty and security (art.6), due process guarantees (art.7), right 
to seek and obtain asylum (art.12(3)), prohibition of mass expulsion on national, racial, ethnic or religious grounds (art. 12(5)), right to health (art.16) and right to education (art.17). 
 
1990 African Charter on the Rights and Welfare on the Child 
The Charter sets forth the right to life (art. 5(1)), protection from torture, inhuman or degrading treatment (art.16), protection from torture, inhuman or degrading treatment or punishment in detention 
(art. 17(2)(a)), separation from adult in detention (art. 17(2)(b), special treatment for children of imprisoned mothers (art.30), protection and assistance to refugee children (art.23), right to education 
(art.11) and the right to health (art.14). 
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2003 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa 
The Charter lays down the right to life, integrity and security of the person (art.4) including access to refugee status, determination procedures and protection for refugee women (art. 4(g)), right to 
education (art. 12), right to health (art.14) and in respect to women in detention, the suitable environment and the right to be treated with dignity (art. 24).  
 

 
2) Sub-regional integration systems 

 
The free movement of persons 
 

 Economic Community of West African States (ECOWAS): Benin, Burkina Faso, Cape Verde, Cote d’Ivoire, Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone and 
Togo 

 
1979 Protocol on Free Movement of Persons, Right of Residence and Establishment enables the Community citizens who possess a valid travel document and international health certificate to enter and 
stay up to ninety days in any Member State without a visa requirement (Part III, art.3). The situation of irregular migrants is addressed in the 1986 Supplementary Protocol on the Code of Conduct for the 
Implementation of the Protocol on Free Movement of Persons, the Right of Residence and Establishment. As stipulated therein, measures shall be taken to guarantee that irregular immigrants enjoy and 
exercise their fundamental human rights. Particularly, any person under expulsion order shall be given a reasonable period of time to return and the enforcement of the expulsion order shall be carried out 
in a humane manner with due respect for the human dignity and without injury to the person, rights or properties of the immigrant (Chapter III, art.3). 
 

 East African Community (EAC): Burundi, Kenya, Rwanda, Tanzania and Uganda 
 

The 2009 Protocol on the Establishment of the East African Community Common Market provides for visa-free movement within the Community in accordance with the Regulations annexed to the 
Protocol (art. 7).  By virtue of the Regulations, intra-community visitors who posses valid identity card or common standard travel document may enter to and stay up to six months in any Member State 
(Regulation 5).  
 

 Common Market for Eastern and Southern Africa (COMESA): Burundi, Comoros, DRC, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, 
Swaziland, Uganda, Zambia and Zimbabwe 
 

 The 2001 Protocol on the Free Movement of Persons, Labour, Services, Right of Establishment and Residence (not yet in force) sets forth a gradual approach, starting with the relaxation of visa 
requirements (visa issued at the border at the presentation of valid travel documents, art.3) and seeking to achieve visa-free entry and stay up to ninety days (within two years after the entry into force, 
art.4).  
 

 Southern African Development Community (SADC): Angola, Botswana, DRC, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia 
and Zimbabwe 

 
According to the 2005 Protocol on the Facilitation of Movement of Persons (not yet in force) intra-community visitors with valid travel documents and evidence of sufficient means of support during the 
visit are entitled to enter and stay up to ninety days per year in any Member State without a visa requirement (art.14). 
 

 Economic Community of Central African States/  Communauté Economique des Etats de l’Afrique Centrale (ECCAS/CEEAC) Angola, Burundi, Cameroon, CAR, Congo, DRC, Equatorial Guinea, Gabon 
and Sao Tomé and Principe 

 
The 1983 Protocol on Freedom of Movement and Right of Establishment attached to the Treaty Establishing ECCAS provides for the right of entry and stay up to three months for the tourism-related 
reasons. To this end the Community citizens need to present identity card, passport, international health record and the evidence of sufficient means of support and return.

3
   

                                                 
3 However, according to the IOM, Free Movement of Persons in Regional Integration Processes, 2007, they still need visa.  
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 Community of Sahel-Saharan States (CEN-SAD): Benin, Burkina Faso, the Central African Republic, Chad, Côte d’Ivoire, the Comoros, Djibouti, Egypt, Eritrea, The Gambia, Ghana, Guinea, Guinea 
Bissau, Liberia, Libya, Kenya, Mali, Mauritania, Morocco, Niger, Nigeria, São Tomé and Principe, Senegal, Sierra Leone, Somali, Sudan, Togo and Tunisia 

 
The Draft Agreement on Free Movement and Establishment of Persons (not yet in force) provides for visa-free migration only to certain categories of persons. 
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INTERNATIONAL INTERPRETATIVE GUIDELINES 

 
A) The right to liberty 

 

 international regional 

1. The 
protection 
from 
arbitrary 
detention 

The principles of legality and  lawfulness 

UDHR: art. 9 
Body of Principles: Principle 2 
WGAD Deliberation 5: Principle 6 
WGAD Criteria: Guarantee 2 
UNHCR Guidelines: Guideline 3

A
 

CERD GR: para. 19 
ExCom 44: para. (b) 
SRHRM Rec: para.75(c) 

ADRDM: art. XXV 
20 Guidelines: Guideline 6(1) 
PACE Guiding principles: Principles 3 and 4 
IACionHR Principles: Principle IV 
CM Rec. 5: para. 4

A 

Guidelines on accelerated procedures: para. XI(4)
A
 

The principles of necessity and proportionality 

SRHRM Rec: para.75(f) 
WGAD Criteria: Guarantee 13 
WGAD Rec. 2007: para. 80(b) 
WGAD Rec. 2008: para. 82 
 
Presumption against detention: 
 
[stateless persons] 
ExCom 106: para. (w)  
 
[asylum seekers] 
ExCom 44: para. (b)  
UNHCR Guidelines: Guidelines 2, 3, 4, 6, 7 and 8

  

 
[victims of trafficking] 
OHCHR Principles&Guidelines: para.7 and 
Guideline 2(6), 4(5) and 6(1)  
SRHRM Rec: para.75(b) [and victims of smuggling] 
 
[minors] 
Havana Rules: para. 2 
UNHCR Guidelines on Children: para. 7(6)

A 

ExCom 107: para. (b)(xi)
 A

  
SRHRM Rec: para.75(a)  
SRHRM Rec. 2009: para. 106  
CRC GC: para. 61 [unaccompanied minors] 

PACE Rec. 1624 
PACE Res. 1509: para. 12(4) 
20 Guidelines: Guideline 6(1) 
PACE Guiding principles: Principles 1, 6 and 7 
CPT 19

th
 Report: para. 80 

IACionHR Principles: Principle III(4) 
PACE Rec. 1547: para. 13(v)(e) and 13(v)(f) 
CommDH Rec: para. 3 
 
Presumption against detention: 
 
[asylum seekers] 
PACE Res. 1471: para. 8(12)(1) 
PACE Guiding principles: Principle 2

 

Guidelines on accelerated procedures: para. XI(1) 
and XI(4)

 

CM Rec. 5: para. 4 and 6
  

 

[victims of trafficking and smuggling] 
PACE Rec. 1624  
 
[minors] 
PACE Res. 1509: para. 12(4)  
PACE Rec. 1703: para. 9(iii)(j) [separated minors] 
PACE Rec. 1596: para. 7(iii)  
PACE Guiding principles: Principle 9 
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[unaccompanied minors] 
Guidelines on accelerated procedures: para. XI(2)

A 
 

CM Rec. 5: para. 20
 A

  
20 Guidelines: Guideline 11(1) 
CPT 19

th
 Report: para. 97  

PACE Rec. 1624  
IACionHR Principles: Principle III(1)  
AALCO Principles: art. IV(7)

A 

 

[vulnerable persons] 
PACE Res. 1509: para. 12(4)  
PACE Guiding principles: Principle 9 

2. Length  
of 
detention 

Prohibition of indefinite detention: 
detention justified as long as proceedings are in progress  
and are executed with due diligence 

WGAD Deliberation 5: Principle 7 
WGAD Criteria: Guarantee 10 
SRHRM Rec: para.75(g) 

20 Guidelines: Guideline 7 
PACE Rec. 1624 
 

Detention for the shortest period possible 

WGAD Deliberation 5: Principle 7 
WGAD Rec. 2008: para. 82 
Havana Rules: para. 2 
 

20 Guidelines: Guidelines 8(1) and 10(1) 
PACE Res. 1471: para. 8(12)(1)

A
  

PACE Rec. 1624 
PACE Res. 1509: para. 12(4) 
PACE Guiding principles: Principle 10 
IACionHR Principles: Principle III(1) 
CM Rec. 5: para. 4

 A 

Guidelines on accelerated procedures: para. XI(7)
A 

PACE Rec. 1547: para. 13(v)(e) [1 month] and 
13(v)(a) [15 days in transit zones] 

3. 
Procedural 
safeguards  

Information 
provided to 
detainees  
 

 

[information provided in writing] 
WGAD Deliberation 5: Principle 8 
WGAD Criteria: Guarantee 5 
SRHRM Rec: para.75(d) 
 
[information provided in the language the person 
concerned understands] 
Body of Principles: Principle 14 
WGAD Deliberation 5: Principle 8 
WGAD Criteria: Guarantee 5 
UNHCR Guidelines: Guideline 5(i)

A
 

Havana Rules: para. 24 
SRHRM Rec: para.75(d) 

[information provided in writing] 
PACE Rec. 1624 
CPT 19

th
 Report: para. 85 

 
 
[information provided in the language the person 
concerned understands] 
PACE Rec. 1624 
PACE Res. 1509: para. 12(5) 
20 Guidelines: Guideline 6(2) 
IACionHR Principles: Principle VI 
Guidelines on accelerated procedures: para. XI(5)

A
 

Notification of the legal and factual  
reasons for arrest [detention order] 

Body of Principles: Principles 10 and 11(2) 
WGAD Deliberation 5: Principle 8 
WGAD Criteria: Guarantee 5 

20 Guidelines: Guideline 6(2) 
PACE Rec. 1624 
IACionHR Principles: Principles IV and V 
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UNHCR Guidelines: Guideline 5(i)
 A

 
SRHRM Rec: para.75(d) 

Guidelines on accelerated procedures: para. XI(5)
A 

PACE Rules: Rule. III 

Information on one’s rights and the 
applicable procedure 
[including on the right to appeal,  
on the right  to legal assistance,  
on the right to consular assistance] 

Body of Principles: Principle 13 
UNHCR Guidelines: Guideline 5(i)

 A
 

Havana Rules: para. 24 
 
[on the right to effective remedy] 
WGAD Deliberation 5: Principle 8  
SRHRM Rec: para.75(d) 
 
[on the right to legal assistance] 
Body of Principles: Principle 17(1)  
UNHCR Guidelines: Guideline 5(ii)

 A 

Principles on lawyers: para.5* 
  
 
[on the right to consular assistance] 
Body of Principles: Principle 16(2)  
SRHRM Rec: para.75(d) 

20 Guidelines: Guideline 10(7) 
PACE Rec. 1624 
PACE Res. 1509: para. 12(5) 
IACionHR Principles: Principle V 
CPT 7th Report: para. 30 
PACE Rules: Rule III 
 
[on the right to effective remedy] 
20 Guidelines: Guideline 6(2)  
CPT 19th Report: para. 86 
Guidelines on accelerated procedures: para. XI(5)

A 

 
[on the right to legal assistance] 
20 Guidelines: Guideline 10(7) 
CPT 19th Report: para. 84 
 
[on the right to consular assistance] 
20 Guidelines: Guideline 10(7)  
CPT 19th Report: para. 84 
PACE Res. 1509: para. 12(6)  
IACionHR Principles: Principle VI  

Legal assistance  
and 
representation 

Access to the lawyer: adequate time and  
facilities for the consultation with the 
counsel (right to be visited by and 
communicate in private with counsel) 
and his assistance during interviews  

Standard Minimum Rules: Rules 93 and 94 
Body of Principles: Principles 17(1) and 18 
Bangkok Rules: Rule 2(1) 
WGAD Deliberation 5: Principle 2 
WGAD Criteria: Guarantees 6 and 7 
UNHCR Guidelines: Guidelines 5(v) and 10(iv)

A 

Havana Rules: para. 60 
Principles on lawyers: para. 7* and 8* 

CPT 7
th

 Report: para. 30 and 31 
CPT 19

th
 Report: para. 81, 82 and 86 

PACE Res. 1509: para. 12(4) 
IACionHR Principles: Principles V and XVIII  
CM Rec. 5: para. 17

 A
 

Guidelines on accelerated procedures: para. XI(5) 
and XI(6)

A 

20 Guidelines: Guideline 10(5) 
PACE Rules: Rule. VIII 

Counsel of one’s own choosing 
Body of Principles: Principle 17 
WGAD Criteria: Guarantee 7 
Principles on lawyers: para. 1* 

IACionHR Principles: Principle V 

Counsel officially appointed, free of 
charge 
 

Standard Minimum Rules: Rules 93 and 94 
Body of Principles: Principle 17(2) 
UNHCR Guidelines: Guideline 5(ii)

 A 

Principles on lawyers: para. 6* 
CEDAW GR: para. 26(l) 
SRHRM Rec: para.75(c) 

CPT 19
th

 Report: para. 82 and 86 
PACE Res. 1509: para. 12(4) 
PACE Rec. 1624 
PACE Res. 1471: para. 8(12)(2)

A 

PACE Rules: Rule. IX 
PACE Rec. 1547: para. 13(v)(d) 
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Access to free interpretation services 

Body of Principles: Principle 14 
Havana Rules: para. 6 
SRHRM Rec: para.75(c) 

CPT 7th Report: para. 30 
CPT 19

th
 Report: para. 84 and 86 

PACE Res. 1471: para. 8(12)(2)
A
  

PACE Res. 1509: para. 12(4) 
IACionHR Principles: Principle V 
PACE Rec. 1624 

Remedies / 
Judicial review 
of the 
lawfulness of 
the detention 
within a 
reasonable 
time,  
able to lead to 
release if 
detention is 
found unlawful 

Initial judicial review/judicial  
confirmation of detention order 

Body of Principles: Principles 11(1) and 37* 
UNHCR Guidelines: Guidelines 5(iii) and (iv)

A
 

WGAD Criteria: Guarantees 3 and 4 
WGAD Deliberation 5: Principles 3 and 8 
Havana Rules: para. 14 
ExCom 44: para. (e)

A
 

SRHRM Rec: para.75(c) 
WGAD Rec. 2008: para. 82 

ADRDM: art. XXV 
CPT 19

th
 Report: para. 86 

PACE Rec. 1624 
PACE Res. 1509: para. 12(5) 
20 Guidelines: Guideline 9(1) 
Guidelines on accelerated procedures: para. XI(6)

A 

PACE Guiding principles: Principle 3 

Periodic judicial review of continued 
detention/ 
challenge the lawfulness  
of the continuance of detention 

Body of Principles: Principles 11(3) and 32 
UNHCR Guidelines: Guidelines 5(iii) and (iv)

 A
 

SRHRM Rec: para.75(d) 
WGAD Rec. 2008: para. 82 
 

20 Guidelines: Guideline 8(2)  
CPT 19

th
 Report: para. 86 

PACE Res. 1509: para. 12(5) 
IACionHR Principles: Principles VI and VII 
CM Rec. 5: para. 5

 A 

PACE Guiding principles: Principle 3 
PACE Rules: Rule. X 

Right to compensation for unlawful detention   

Fair trial 
guarantees: right 
to a fair and 
public hearing by 
an independent 
and impartial 
tribunal* 

 UDHR: art. 10 ADRDM: art. XXVI 
IACionHR Principles: Principle V 

Presumption of innocence 

UDHR: art. 11(1) 
Standard Minimum Rules: Rule 84(2)* 
Body of Principles: Principle 36* 
Havana Rules: para. 17* 
Beijing Rules: Rule 7(1)* 

ADRDM: art. XXVI 
 

Right to be present at the trial   

Prohibition of self-incrimination: right 
not to testify against oneself and to 
remain silent  

Body of Principles: Principle 38 
Beijing Rules: Rule 7(1)* 

IACionHR Principles: Principle V 

The principles of equality of arms and 
adversarial proceedings, including 
attendance and examination of 
witnesses 

Beijing Rules: Rule 7(1)*  

The prohibition of double jeopardy: ne 
bis in idem 

 IACionHR Principles: Principle V 

Right to have the conviction and Beijing Rules: Rule 7(1)* IACionHR Principles: Principle V 
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sentence reviewed by a higher tribunal  

Freedom from retrospective effect of 
penal legislation  

UDHR: art. 11(2) IACionHR Principles: Principle V 

 
 
 

B) Conditions of detention 
  

 international regional 

1. Fundamental 
safeguards 
 

Right to life 
Right to be free from torture and ill-treatment  
Right to be treated with humanity and respect for 
dignity 
[this  category will be split according to the normative 
framework] 
 

UDHR: art. 3 and 5 
Standard Minimum Rules: Rules 33, 34 and 54(1)  
Body of Principles: Principles 1 and 6 
Basic principles: Principle 1 
CERD GR: para. 21 
CEDAW GR: para. 26(j) and 26(l) 
Havana Rules: para. 63 , 64, 66 and 67 
Code of Conduct: art. 3 and 5 
Principles on prevention&investigation: para. 1 

ADRDM: art. I and XXV 
IACionHR Principles: Principles I and XXIII(2) 
CM Rec. 5: para. 9

 A
 

PACE Rules: Rules I and XII 

Right to be free from forced labour [to be completed, 
it is a new category] 

  

Right to equal protection by law without 
discrimination 

UDHR: art. 2 and 7 
Standard Minimum Rules: Rule 6(1) 
Body of Principles: Principle 5 
Basic principles: Principles 2 and 11 
Bangkok Rules: Rule 1 
CEDAW GR: para. 26(j) 
CERD GR: para. 18 
Havana Rules: para. 4 

ADRDM: art. II 
IACionHR Principles: Principle II 
PACE Rec. 1703: para. 9(iii)(b) 

Freedom of thought, conscience and religion  

UDHR: art. 18 and 21 
Standard Minimum Rules: Rules 41 and 42 
Basic principles: Principle 3 
UNHCR Guidelines: Guideline 10(viii)

 A 

Havana Rules: para. 48 

ADRDM: art. III 
IACionHR Principles: Principle XV 
CM Rec. 5: para. 15

 A
 

2. Basic 
detention-
related 
guarantees 

Right to be registered (records) 

Standard Minimum Rules: Rule 7  
Body of Principles: Principle 12 
Bangkok Rules: Rule 3 
WGAD Criteria: Guarantee 9 
WGAD Deliberation 5: Principle 4 
Havana Rules: para. 19-21 and 23 

CPT 19
th

 Report: para.85 
IACionHR Principles: Principle IX(2) 
PACE Rules: Rule IV 

Right to be held in a recognized detention Standard Minimum Rules: Rules 44(1) and (3) CPT 7
th

 Report: para.30  
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facility(including information on the place of custody 
and any other subsequent transfer, notification of this 
information to detainee’s family 

Body of Principles: Principle 16(1) 
WGAD Criteria: Guarantee 8 
WGAD Deliberation 5: Principle 9 
Havana Rules: para. 22 
Principles on prevention&investigation: para. 6 

CPT 19
th

 Report: para. 81 
IACionHR Principles: Principle III(1) 

Disciplinary measures [to be completed, it is a new 
category] 

  

3. Conditions of 
detention 

Separation on 
account of 
migration status 

Accommodation in specific 
facilities 

WGAD Criteria: Guarantee 8 
WGAD Deliberation 5: Principle 9 
UNHCR Guidelines: Guideline 10(iii)

 A
 

Beijing Rules: Rule 13(4)* 
SRHRM Rec: para.75(d) 

CPT 7
th

 Report: para. 29 
20 Guidelines: Guideline 10(1) 
PACE Res. 1509: para. 12(4) 
IACionHR Principles: Principle XIX 
CM Rec. 5: para. 10

 A 

Guidelines on accelerated procedures: para. XI(7)
A 

CommDH Rec: para. 7 
PACE Rules: Rule. II 

Separation of immigration 
detainees form other detainees 
(if held in prison facilities) 

Standard Minimum Rules: Rules 8(c), 85(1) and 94  
Body of Principles: Principle 8 [separation of 
convicted detainees from other categories] 
WGAD Criteria: Guarantee 8 
WGAD Deliberation 5: Principle 9 
UNHCR Guidelines: Guideline 10(iii)

 A 

Beijing Rules: Rule 13(4)* 
ExCom 44: para. (f)

A 

SRHRM Rec: para.75(i) and 75(n) 

CPT 7
th

 Report: para. 28 
20 Guidelines: Guideline 10(4) 
PACE Res. 1509: para. 12(4) 
CM Rec. 5: para. 10

 A
 

CommDH Rec: para.7 
PACE Res. 1471: para. 8(12)(2)

A
 

PACE Rec. 1475: para. 10(i)(e)
A
 

PACE Rec. 1547: para. 13(v)(c) 

Accommodation/ 
material conditions 

Space (floor space, beds and 
bedding) 

Standard Minimum Rules: Rules 10 and 19 
UNHCR Guidelines: Guideline 10(ix)

 A 

Havana Rules: para. 33 
SRHRM Rec: para.75(n) 

CPT 7
th

 Report: para. 29 
20 Guidelines: Guideline 10(2) 
IACionHR Principles: Principles XII and XVII 

Sanitary and bathing conditions 
(including hygienic products) 

Standard Minimum Rules: Rules 12, 13, 15, 16 
and 26(1)(c) 
Bangkok Rules: Rule 5 
UNHCR Guidelines: Guideline 10(ix)

 A 

Havana Rules: para. 34 

IACionHR Principles: Principle XII 

Cleanliness and hygiene; 
premises in good order 

Standard Minimum Rules: Rules 12, 14, 19, 
26(1)(b) and (d) 

20 Guidelines: Guideline 10(2) 
CPT 7

th
 Report: para. 29 

Lighting, heating, ventilation 
Standard Minimum Rules: Rules 10, 11, 12 and 
26(1)(c)  

IACionHR Principles: Principle XII 

Accommodation of 
specific categories 

Women: separation from men 
Standard Minimum Rules: Rule 8(a) 
UNHCR Guidelines: Guidelines 8 and 10(ii)

 A
 

SRHRM Rec: para.75(n) 

PACE Res. 1509: para. 12(4) 
IACionHR Principles: Principles XIX and XX 
CM Rec. 5: para. 14

 A 
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20 Guidelines: Guideline 10(4) 
PACE Rec. 1547: para. 13(v)(h) 

Families 

Minors’ entitlement 
not to be separated 
from parents 

 20 Guidelines: Guidelines 10(4) and 11(2) 
CPT 19

th
 Report: para. 87 and 100 

IACionHR Principles: Principle XIX 
CM Rec. 5: para. 14 and 21

 A 

CommDH Rec: para. 6
A
 

Appropriate 
accommodation for 
families 

SRHRM Rec. 2009: para. 108 20 Guidelines: Guideline 11(2) 
PACE Res. 1509: para. 12(4) 
CM Rec 5: para. 22

 A 

Guidelines on accelerated procedures: para. XI(7)
A
 

Unaccompanied minors: 
separation from adults 

Standard Minimum Rules: Rules 8(d) and 85(2) 
UNHCR Guidelines: Guideline 10(ii)

 A 

Havana Rules: para. 29 
SRHRM Rec. 2002: para.75(a) 
SRHRM Rec. 2009: para. 108 

CPT 19
th

 Report: para. 100 
IACionHR Principles: Principle XIX 
CM Rec. 5: para. 14

 A 

 
[accommodation in child specific reception 
centres] 
20 Guidelines: Guideline 11(4) 
CPT 19

th
 Report: para. 97  

CM Rec. 5: para. 23
 A 

CommDH Rec: para. 6
A
 

Peoples with disabilities [to be 
completed, it is a new category] 

  

Quantity and quality of food supplies adequate to 
detainees’ need, water available at all times 

Standard Minimum Rules: Rules 20 and 26(1)(a) 
Havana Rules: para. 37 

ADRDM: art. XI 
IACionHR Principles: Principle XI 

Adequate regime (including access to newspapers, TV, 
outdoor activities, exercise) 

Standard Minimum Rules: Rules 21, 26(1)(e), 39 
and 40  
Body of Principles: Principle 28  
UNHCR Guidelines: Guideline 10(vi)

 A 

Havana Rules: para. 47 and 62 
SRHRM Rec: para.75(n) 
 

CPT 7
th

 Report: para. 29 
CPT 19

th
 Report: para. 79 

20 Guidelines: Guidelines 10(1) and 10(2) 
PACE Rules: Rule VI  
IACionHR Principles: Principle XIII 
Guidelines on accelerated procedures: para. XI(7)

A 

PACE Guiding principles: Principle 8 

Access to health care (also mental health, including 
specific needs of women, vulnerable persons, like 
victims of trafficking) 

UDHR: art. 25 
Standard Minimum Rules: Rules 22-25 and 52 
Body of Principles: Principle 24 
UNHCR Guidelines: Guideline 10(v)

 A
 

Havana Rules: para. 49-55 
Principles on health personnel: Principle 1 
SRHRM Rec: para.75(k) 
CESCR GC: para. 34 

ADRDM: art. XI 
CPT 7

th
 Report: para. 31  

CPT 19
th

 Report: para. 81, 82, 87 and 91 
PACE Res. 1509: para. 12(4) 
CommDH Rec: para. 8

 

PACE Rules: Rule VII 
CM Rec. 5: para. 13

 A  
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[specific health care for women]  
Standard Minimum Rules: Rule 23 
Bangkok Rules: Rules 6, 8-18, 38 and 39 
CEDAW GR: para. 26(j) 
UNHCR Guidelines: Guideline 8

 A 

 
[specific health care for victims of abuse and 
other vulnerable persons] 
Bangkok Rules: Rule 25(2) 
CERD GR: para. 36 
UNHCR Guidelines: Guideline 7

 A 

SRHRM Rec: para.75(m) 

[specific health care for vulnerable persons] 
IACionHR Principles: Principle X 
CM Rec. 5: para. 13

 A 
 

 
 

 

Staff (its qualities and training) 

Standard Minimum Rules: Rules 46 – 53 and 54(2) 
Bangkok Rules: Rules 29 - 35 
CERD GR: para. 21 
Havana Rules: para. 81-87 
SRHRM Rec: para.75(j) 

CPT 7
th

 Report: para. 29  
CPT 19

th
 Report: para. 77 

20 Guidelines: Guidelines 10(1) and 10(3) 
PACE Rules: Rule XIII  
IACionHR Principles: Principle XX 
Guidelines on accelerated procedures: para. XI(7)

A 

PACE Rec. 1547: para. 13(v)(g) 

4. Right to 
contact with 
outside world 
(including 
correspondence) 

Family, relatives and friends 

Standard Minimum Rules: Rule 37 
Body of Principles: Principles 15 and 19  
Bangkok Rules: Rules 2(1), 26, 27 and 28 
WGAD Criteria: Guarantee 6 
WGAD Deliberation 5: Principle 2 
UNHCR Guidelines: Guideline 10(iv)

 A 

Havana Rules: para. 59 and 60 
SRHRM Rec: para.75(n) 

CPT 19
th

 Report: para. 87 
CPT 7

th
 Report: para. 31 

PACE Res. 1509: para. 12(4) 
IACionHR Principles: Principles V and XVIII 
CM Rec. 5: para. 18

 A
 

20 Guidelines: Guideline 10(5) 
PACE Rules: Rule VIII 
PACE Rec. 1547: para. 13(v)(d) 

Consular representative 

Standard Minimum Rules: Rule 38(1)  
Body of Principles: Principle 16(2)  
Bangkok Rules: Rule 2(1) 
WGAD Criteria: Guarantee 6 
WGAD Deliberation 5: Principle 2 

CPT 19
th

 Report: para. 83 
PACE Res. 1509: para. 12(6) 
IACionHR Principles: Principle V 

Independent organisations  

Standard Minimum Rules: Rule 38(2) [refugees 
and stateless persons] 
Body of Principles: Principle 16(2)[refugees] 
UNHCR Guidelines: Guideline 5(v)

 A 

Havana Rules: para. 59 
ExCom 44: para. (g)

A
 

CPT 19
th

 Report: para. 87 
CPT 7

th
 Report: para. 31 

PACE Res. 1509: para. 12(4) 
CM Rec. 5: para. 16

 
 and 18

A
 

20 Guidelines: Guideline 10(5) 
PACE Rules: Rule VIII 
PACE Rec. 1547: para. 13(v)(d) 

5. Independent monitoring  Standard Minimum Rules: Rule 55  20 Guidelines: Guideline 10(5) 
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Body of Principles: Principle 29  
Bangkok Rules: Rule 25(3) 
WGAD Criteria: Guarantee 14 
WGAD Deliberation 5: Principle 10 
Havana Rules: para. 72 
Principles on prevention&investigation: para. 7 
SRHRM Rec: para.75(k) 

PACE Rules: Rule XV  
CPT 19

th
 Report: para. 89 

IACionHR Principles: Principle XXIV 
CommDH Rec: para. 6 
PACE Res. 1471: para. 8(12)(4)

A
  

 

6. Procedural 
guarantees 

Right to lodge complain against inadequate conditions 
or treatment) 

Standard Minimum Rules: Rule 36  
Body of Principles: Principles 9 and 33  
Bangkok Rules: Rule 7 
UNHCR Guidelines: Guideline 10(x)

 A 

Havana Rules: para. 75-77 
SRHRM Rec: para.75(l) 

20 Guidelines: Guideline 10(6) 
PACE Rules: Rule XIV  
CPT 19

th
 Report: para. 96 

IACionHR Principles: Principle V 
CM Rec. 5: para. 19

 A
 

Obligation to carry out inquiry in case of ill-treatment, 
disappearance or death occurred during detention 

Body of Principles: Principles 7(1) and 34 
Bangkok Rules: Rule 25(1) 
Havana Rules: para. 57 
Principles on prevention&investigation: para. 9 

IACionHR Principles: Principle XXIII(3) 

Right to compensation 
Body of Principles: Principle 35 
Havana Rules: para. 7 
Principles on prevention&investigation: para. 20 

 

7. Additional 
guarantees for 
minors 

Education 

UDHR: art. 26 
Bangkok Rules: Rule 37 
UNHCR Guidelines: Guideline 6

A 

Havana Rules: para. 38-42 
CRC GC: para. 63 
SRHRM Rec: para.75(a) 

ADRDM: art. XII 
CPT 19

th
 Report: para. 99 

IACionHR Principles: Principle XIII 
20 Guidelines: Guideline 11(3) 

Assistance of guardian 
Specific activities, recreation and play 
[this  category will be split according to the normative 
framework] 
 

Bangkok Rules: Rule 38 
UNHCR Guidelines: Guideline 6

A
 

SRHRM Rec: para.75(a) 
CRC GC: para. 63 

20 Guidelines: Guideline 11(3)  
Guidelines on accelerated procedures: para. XI(2)

A
 

CPT 19th Report: para. 98 and 99 
PACE Rec. 1624 
CM Rec. 5: para. 23

 A
 

 
* Applicable only to persons detained under criminal law, accused or convicted 
A
 Applicable only to asylum seekers 

 
International sources  
Universal Declaration of Human Rights, 10 December 1948 (UDHR) 
Standard Minimum Rules for the Treatment of Prisoners, 30 August 1955 (Standard Minimum Rules) 
Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, GA 43/173, 9 December 1988 (Body of Principles) 
Basic Principles for the Treatment of Prisoners, A/RES/45/111, 14 December 1990 (Basic principles) 
Code of Conduct for Law Enforcement Officials, GA 34/169, 17 December 1979 (Code of Conduct) 
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Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, E/1989/89, 24 May 1989 (Principles on prevention&investigation)  
Basic Principles on the Role of Lawyers, 7 September 1990 (Principles on lawyers) 
Principles of Medical Ethics relevant to the Role of Health Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, GA 37/194, 18 December 1982 (Principles on health personnel) 
Working Group on Arbitrary Detention, Recommendations, A/HRC/10/21, 16 February 2009 (WGAD Rec. 2008) 
Working Group on Arbitrary Detention, Recommendations, A/HRC/7/4, 10 January 2008 (WGAD Rec. 2007) 
Working Group on Arbitrary Detention, Criteria for determining whether of not the custody is arbitrary, E/CN.4/1999/63, 18 December 1998 (WGAD Criteria) 
Working Group on Arbitrary Detention, Deliberation No.5: Situation regarding immigrants and asylum-seekers, E/CN.4/2000/4, 28 December 1999 (WGAD Deliberation 5) 
Special Rapporteur on the human rights of migrants, Recommendations, E/CN.4/2003/85, 30 December 2002 (SRHRM Rec. 2002) 
Special Rapporteur on the human rights of migrants, Recommendations, A/HRC/11/7, 14 May 2009 (SRHRM Rec. 2009) 
United Nations High Commissioner for Human Rights, Recommended Principles and Guidelines on Human Rights and Human Trafficking, E/2002/68/Add.1, 20 May 2002 (OHCHR 
Principles&Guidelines) 
Office of the United Nations High Commissioner for Refugees, UNHCR’s Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers, February 
1999 (UNHCR Guidelines) 
United Nations Standard Minimum Rules for the Administration of Juvenile Justice, A/RES/40/33, 29 November 1985 (Beijing Rules) 
United Nations Rules for the Protection of Juveniles Deprived of their Liberty, GA 45/113, 14 December 1990 (Havana Rules)  
UN High Commissioner for Refugees, Detention of Refugees and Asylum Seekers, Executive Committee Conclusion No. 44(XXXVII), 13 October 1986 (ExCom 44)  
UN High Commissioner for Refugees, Identification, Prevention and Reduction of Statelessness and Protection of Stateless Persons, Executive Committee Conclusion No. 106(LVII), 6 
October 2006 (ExCom 106)  
UN High Commissioner for Refugees, Children at Risk, Executive Committee Conclusion No. 107(LVIII), 5 October 2007 (ExCom 107) 
Office of the United Nations High Commissioner for Refugees, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum, February 1997 (UNHCR 
Guidelines on Children) 
Committee on the Rights of the Child, General Comment No.6 (2005): Treatment of Unaccompanied and Separated Children outside their Country of Origin, CRC/GC/2005/6, 1 
September 2005 (CRC GC) 
United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women, A/RES/65/229, 16 March 2011 (Bangkok Rules) 
Committee on the Elimination of Discrimination against Women, General Recommendation No. 26: Women migrant workers, CEDAW/C/2009/WP.1/R, 5 December 2008 (CEDAW GR) 
Committee on the Elimination of Racial Discrimination, General Recommendation No. 30:  Discrimination against Non-Citizens, A/59/18, 1 October 2004 (CERD GR) 
Committee on Economic, Social and Cultural Rights, General Comment No. 14: The right to the highest attainable standard of health (article 12 of the International Covenant on 
Economic, Social and Cultural Rights), E/C.12/2000/4, 11 August 2000 (CESCR GC) 
 
 
Regional sources 
Council of Europe 
Committee of Ministers 
Guidelines on human rights protection in the context of accelerated asylum procedures, 1 July 2009 (Guidelines on accelerated procedures) 
Twenty Guidelines on Forced Return, September 2005 (20 Guidelines) 
Recommendation on measures of detention of asylum seekers, Rec(2003)5, 16 April 2003 (CM Rec. 5) 
 
Parliamentary Assembly 
10 guiding principles on the legality of detention of asylum seekers and irregular migrants, Resolution 1707(2010) Detention of asylum seekers and irregular migrants in Europe, 28 
January 2010 (PACE Guiding principles) 
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15 European rules governing minimum standards of conditions of detention of migrants and asylum seekers, Resolution 1707(2010) Detention of asylum seekers and irregular migrants 
in Europe, 28 January 2010 (PACE Rules) 
Resolution 1509 (2006), Human rights of irregular migrants, 27 June 2006 (PACE Res. 1509)  
Recommendation 1703(2005), Protection and assistance for separated children seeking asylum, 28 April 2005 (PACE Rec. 1703) 
Resolution 1471(2005), Accelerated asylum procedures in Council of Europe member states, 7 October 2005 (PACE Res. 1471) 
Recommendation 1624(2003), Common policy on migration and asylum, 30 September 2003 (PACE Rec. 1624) 
Recommendation 1596(2003), Situation of young migrants in Europe, 31 January 2003 (PACE Rec.1547) 
Recommendation 1547(2002), Expulsion procedures in conformity with human rights and enforced with respect for safety and dignity, 22 January 2002 (PACE Rec. 1547) 
Recommendation 1475(2000), Arrival of asylum seekers at European airports, 26 September 2000 (PACE Rec. 1475) 
 
Commissioner for Human Rights 
Recommendation concerning the rights of aliens wishing to enter a Council of Europe member State and the enforcement of expulsion orders, CommDH(2001)19, 19 September 2001 
(CommDH Rec) 
 
European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
Foreign Nationals Detained under Aliens Legislation, 7

th
 General Report, 22 August 1997 (CPT 7

th
 Report)  

20 years of combating torture: Safeguards for irregular migrants deprived of their liberty, 19
th

 General Report, 20 October 2009 (CPT 19
th

 Report)  
 
Organization of American States 
American Declaration of the Rights and Duties of Man, 2 May 1948 (ADRDM) 
Inter-American Commission on Human Rights, Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, March 2008 (IACionHR Principles) 
 
Asian-African Legal Consultative Organisation (AALCO) 
Revised Principles on Status and Treatment of Refugees, 24 June 2001 (AALCO Principles) 
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INTERNATIONAL LABOUR LAW RELEVANCE 
 
This one-page summary recaps the context for including – or not -  International Labour Organization (ILO)  instruments into the state legal profiles beyond the human rights, refugees, migrants, 
statelessness, transnational organised crime and consular instruments initially considered.  It uses as a starting point the “normative mapping” section included the Research Plan (revised) submitted to 
SNIS i.e.: 
 

 "[…] researchers on this SNIS-funded project will initially divide standards into two broad normative categories that are provided in Article 3 of the Universal Declaration of Human Rights—those relating to the right to 
liberty and those relating to the security of the person. Although these categories overlap in both law and practice, one set of norms is related closely to the modalities of deprivation of liberty while the other involves the 
treatment of individuals while in detention. The basis of this initial distinction would be grounded in Articles 9, 10. and 11 of the ICCPR, taking into account the varying interpretations of these by treaty bodies and Special 
Rapporteurs and supplementing the normative schemes with rights provided in other treaties that provide specific provisions with respect to the detention of non-citizens, including the Vienna Convention on Consular 
Relations, the Refugee Convention, and the Migrant Workers Convention. “ 

 
 
ILO instruments perspective 
 
The ILO - now a specialized agency of the United Nations – was established in 1919 and largely predates the creation of to the United Nations.  Since then, it has adopted a number of international legal 
instruments containing indirect or direct references to migration for employment.   
 
A sub-set of ILO conventions are migrant-specific instruments, in particular the Migration for Employment Convention (Revised), 1949 (C.97) and the Migrant Workers (Supplementary Provisions) 
Convention, 1975 (C.143).

4
  C.97 deals with “immigrants lawfully within” the territory of States parties (Article 6.1) and excludes undocumented migrant workers from protection, which places it outside the 

purview of the SNIS project.  C.143 includes a part entitled “Migration in abusive conditions” which refers to respect of “the basic human rights of all migrant workers”.
5
  According to the ILO Committee of 

Experts on the Application of Conventions and Recommendations, this provision in C.143 “refers to all migrant workers, irrespective of their legal status in the country of immigration.  The exercise of these 
basic human rights is not linked any requirement as to citizenship or legal residence in the country of employment:”

6
  This treaty might thus be included in a sub-set of relevant instruments in the State legal 

profiles for the SNIS project, bearing in mind that ILO instruments do not include provisions in relation to sanctions in relation for irregular migrant workers.
7
    

 
The Forced Labour Convention (C. 29) adopted in 1930 offers a more direct reference to the SNIS project, inasmuch as instances of forced labour might be found in situations of detention for immigration 
status.  Although for the purposes of this Convention, the term forced or compulsory labour shall not include “any work or service exacted from any person as a consequence of a conviction in a court of 
law”

8
 the ILO has clarified that persons in detention should not be obliged to perform labour.

9
 

 
Other migrant-specific instruments adopted by the ILO include the Migration for Employment Recommendation (Revised), 1949 (No. 86) and the Migrant Workers Recommendation, 1975 (No. 151). 
Recommendations – typically dealing with the same subjects as Conventions – set out guidelines that can orient national policy and action.  They are non-binding instruments and as such cannot be 
included in SNIS state legal profile. 
 

                                                 
4 See ILO Multilateral Framework on Labour Migration : Non-binding principles and guidelines for a rights-based approach to labour migration, 2006 
5
 Article 1 

6
 Report of the Committee of Experts on the Application of Conventions and Recommendations (articles 19, 22 and 35 of the Constitution),  International Labour Conference, 87th Session 1999, Report III 

(Part IB), General Survey on the reports on the Migration for Employment Convention (Revised) (No. 97), and Recommendation (Revised) (No. 86), 1949, and the Migrant Workers (Supplementary 
Provisions) Convention (No. 143), and Recommendation (No. 151), 1975 
7 Ibid.” The Committee recalls that the measures advocated in Part I of Convention No. 143 to combat clandestine movements of migrants are primarily targeted at the demand for clandestine labour 
rather than the supply. The ILO instruments accordingly do not address the question of sanctions against migrant workers in an irregular situation." 
8 Article 2.2 
9 International Labour Conference, 96th Session, 2007, Report III (Part 1B), General Survey concerning the Forced Labour Convention, 1930 (No. 29), and the Abolition of Forced Labour Convention, 1957 (No. 
105) 
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By definition, ILO treaties chart and protect labour rights.
10

 Inclusion of C.29 and C.143 in the state legal profiles should be done as part of a sub-set of instruments related but not pivotal to status related 
immigration detention. 

                                                 
10

 The international treaty that includes provisions to protect migrant workers in situations of detention was drafted and adopted by the UN General Assembly 1990, as a human rights convention: the 
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 
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Counter-terrorism international legal regime and the SNIS project 
 
Defining the scope for the research 

 
This one-page summary recaps the context for including – or not -   international instruments against terrorism into the state legal profiles beyond the human rights, refugees, migrants, statelessness, 
transnational organised crime and consular instruments initially considered.  It uses as a starting point the “normative mapping” section included the Research Plan (revised) submitted to SNIS i.e.: 
 

 "[…] researchers on this SNIS-funded project will initially divide standards into two broad normative categories that are provided in Article 3 of the Universal Declaration of Human Rights—those relating to the right to 
liberty and those relating to the security of the person. Although these categories overlap in both law and practice, one set of norms is related closely to the modalities of deprivation of liberty while the other involves the 
treatment of individuals while in detention. The basis of this initial distinction would be grounded in Articles 9, 10. and 11 of the ICCPR, taking into account the varying interpretations of these by treaty bodies and Special 
Rapporteurs and supplementing the normative schemes with rights provided in other treaties that provide specific provisions with respect to the detention of non-citizens, including the Vienna Convention on Consular 
Relations, the Refugee Convention, and the Migrant Workers Convention. “ 

 
 
Counter-terrorism legal regime perspective 
 
Terrorism has been described as “one of the most serious threats to international peace and security”.

11
  Since 1963, a number of universal legal instruments related to the prevention and suppression of 

international terrorism, have been adopted and constitute the universal legal regime against terrorism.
12

  As per The United Nations Office on Drugs and Crime (UNODC, that includes the UN Terrorism 
Prevention Branch): 
 
“Most of these conventions and protocols are penal in nature with a common format. Typically the instruments: 

1. Define a particular type of terrorist violence as an offence under the convention, such as seizure of an aircraft in flight by threat or violence; 
2. Require State Parties to penalize that activity in their domestic law; 
3. Identify certain bases upon which the Parties responsible are required to establish jurisdiction over the defined offence, such as registration, territoriality or nationality; 
4. Create an obligation on the State in which a suspect is found to establish jurisdiction over the convention offence and to refer the offence for prosecution if the Party does not extradite pursuant 

to other provisions of the convention. This last element is commonly known as the principle of "no safe haven for terrorists". It has been stressed by the Security Council in Resolution 1373 of 28 
September 2001, as an essential anti-terrorism obligation of Member States.”

13
 

 
Abundant research indicates that non-nationals have been substantially affected by detention in relation to the fight against terrorism, especially since September 11, 2001.  However, this type of detention 
clearly falls outside the purview of the SNIS project as it is linked to an internationally recognized criminal activity and not to immigration status. This position is echoed in recent substantive studies on 
international norms in relation to migration and immigration detention.

14
  In this context it would be unhelpful to include international instruments on terrorism in the state legal profiles for the SNIS 

project.  

                                                 
11 United Nations General Assembly Resolution 60/288, The United Nations Global Counter-Terrorism Strategy, adopted in September 2006 
12 Convention on Offences and Certain Other Acts Committed on Board Aircraft, 1963; Convention for the Suppression of Unlawful Seizure of Aircraft, 1970; Convention for the Suppression of Unlawful Acts against the Safety of Civil 
Aviation, 1971; Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International Civil Aviation, 1988; Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents, 1973; International Convention against the Taking of Hostages, 1979; Convention on the Physical Protection of Nuclear Material, 1980; Convention for the Suppression of Unlawful Acts against the 
Safety of Maritime Navigation, 1988; Protocol to the Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 2005; Protocol for the Suppression of Unlawful Acts against the Safety of Fixed 
Platforms Located on the Continental Shelf, 1988; Protocol to the Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms located on the Continental Shelf, 2005; Convention on the Marking of Plastic 
Explosives for the Purpose of Detection, 1991; International Convention for the Suppression of Terrorist Bombings, 1997; International Convention for the Suppression of the Financing of Terrorism, 1999; International Convention 
for the Suppression of Acts of Nuclear Terrorism, 2005; Convention on the Suppression of Unlawful Acts Relating to International Civil Aviation 2010; Protocol Supplementary to the Convention for the Suppression of Unlawful 
Seizure of Aircraft 2010 
13

 https://www.unodc.org/unodc/en/terrorism/conventions.html?ref=menuside 
14 “Administrative detention for reasons of national security, although distinct from detention for the purposes of immigration control, may nevertheless disproportionately affect non-nationals” in International Commission of 
Jurists, Migration and International Human Rights Law, Practitioners Guide No. 6, 2011 and 14“Migration-related detention is understood to mean detention for migration-related reasons, and not extending to detention of migrants 

https://www.unodc.org/unodc/en/terrorism/conventions.html?ref=menuside
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for general criminal or penal reasons or for terrorism or national security related reasons separate from migration for forced or voluntary migrants” Amnesty International, Migration-Related Detention: A research guide on human 
rights standards relevant to the detention of migrants, asylum-seekers and refugees, 2007 
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Maritime law and the SNIS project 
 
Defining the scope for the research 

 
This one-page summary recaps the context for including – or not -  elements of maritime law into the state legal profile profiles beyond the human rights, refugees, migrants, statelessness, transnational 
organised crime and consular instruments initially considered.  It uses as a starting point the “normative mapping” section included the Research Plan (revised) submitted to SNIS i.e.: 

 "[…] researchers on this SNIS-funded project will initially divide standards into two broad normative categories that are provided in Article 3 of the Universal Declaration of Human Rights—those relating to the right to 
liberty and those relating to the security of the person. Although these categories overlap in both law and practice, one set of norms is related closely to the modalities of deprivation of liberty while the other involves the 
treatment of individuals while in detention. The basis of this initial distinction would be grounded in Articles 9, 10. and 11 of the ICCPR, taking into account the varying interpretations of these by treaty bodies and Special 
Rapporteurs and supplementing the normative schemes with rights provided in other treaties that provide specific provisions with respect to the detention of non-citizens, including the Vienna Convention on Consular 
Relations, the Refugee Convention, and the Migrant Workers Convention. “[emphasis added] 

 
Maritime law perspective 
 
Maritime law codifies the long-observed maritime tradition to render assistance to persons in distress at sea into international legal obligation for states (cf. United Nations Convention on the Law of the 
Sea, UNCLOS). However, a comparable legally binding duty to disembark these rescued persons does not exist in the law of the sea.

15
  Problems arising around disembarkation of persons rescued had not 

initially been foreseen by the drafters of maritime treaties.  As a consequence of the increase in irregular maritime migration - and largely under pressure from UNHCR and other organisations working in 
cooperation with the International Migration Organisation (IMO) - a series of amendments have been adopted in the past ten years in an attempt to fill this gap (cf International Convention on Maritime 
Search and Rescue/SAR and International Convention for the Safety of Life at Sea/SOLAS amended conventions). 
 
The body of maritime law, also known as law of the sea -whether the UN developed UNCLOS or subsequent treaties  adopted by IMO - does not include safeguards in relation to deprivation of liberty or 
security.  The 320-article UNCLOS only addresses maritime migration, interdiction and rescue at sea obliquely.

16
  In this context, whenever temporary confinement aboard ships occurs, it is generally  

incidental to unwillingness by coastal states (including states parties to the SAR with specific responsibility for co-ordination of regional search and rescue zones “rescue coordination centres”) to allow 
shipmasters to disembark rescued persons.  In reviewed literature, scant references to confinement aboard ships are mentioned and if so, not assimilated to deprivation of liberty in the sense of ICCPR and 
other regional norms. Rather, prolonged detention is referred to in relation to “what happens after a rescue or interception has taken place, since many of the protection risks that can result from these 
two practices are significant. “

17
 Further, one instrument that does includes a clause on rights and guarantees in relation to custody explicitly cites “applicable provisions of international law, including 

international human rights law”.
18

 
 
Sea operations by coastal states in response to irregular maritime migrants also take the form of “interception at sea”, with migration control objectives overriding the humanitarian concerns behind rescue 
at sea.  Expert literature indicates that intercepted persons are often subsequently diverted into the rescue system thus burdening a framework already under considerable strain.

19
  Case law generated by 

interception at sea does primarily build on international or regional human rights law and not on maritime law.
20

   
Finally, the intersection of maritime law and irregular sea migration gives rise to complex debates on the applicability of relevant norms in coastal areas and on the high seas, discussions on the responsible 
states, and applicability of norms and monitoring thereby in international waters.   
 

                                                 
15 Jasmine Coppens,  Eduard Sommers, Towards New Rules on Disembarkation Persons Rescued at Sea?  The international Journal of Marine and Coastal law 25 (2010) 377-403, Martinus Nijhoff Publishers, May 2020 available at 
http://docserver.ingentaconnect.com/deliver/connect/mnp/09273522/v25n3/s3.pdf?expires=1306230195&id=62880958&titleid=5059&accname=Universite+de+Geneve&checksum=57CBD3BFA030F0E675262A7F514E278D (last 
visited on 24 May 2011) 
16 Richard Barnes, The International Law of the Sea and Migration Control, in Bernard Ryan, Valsamis Mitsilegas Extraterritorial immigration control: legal challenges, Brill, 2010 
17 Barbara Miltner, “Human security and protection from refoulement in the maritime context”, in Alice Edwards, Carla Ferstman, (Eds), Human Security and Non-Citizen: Law, Policy and International Affairs, Cambridge University 
Press, 2010 
18 See reference to the Protocol of 2005 to the Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation in the appended Table. 
19

 Ibid. 
20

 CAT Committee’s decision in J.H.A. v. Spain, CAT/C/41/D/323/2007, UN Committee Against Torture (CAT), 21 November 2008 and the other is the ECtHR decision in Medvedyev and Others v. France (no 3394/03). They are both 

focused in part on jurisdictional issues and on whether the people who were intercepted were in “control” of the state.  The decisions may or may not be relevant to what you’re thinking about. 

http://docserver.ingentaconnect.com/deliver/connect/mnp/09273522/v25n3/s3.pdf?expires=1306230195&id=62880958&titleid=5059&accname=Universite+de+Geneve&checksum=57CBD3BFA030F0E675262A7F514E278D
http://www.unhcr.org/refworld/category,LEGAL,,,MRT,4a939d542,0.html
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=865671&portal=hbkm&source=externalbydocnumber&tabl
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Should it be decided that the State legal profiles make reference to a set of maritime law instruments, we should be very clear that while these instruments do bear links to migration flows and asylum, they 
do not include elements of a regulatory framework in relation to immigration detention, nor conditions of detention. Personally, in view of the focus for the research in the SNIS proposal, I would advocate 
against including maritime law instruments in the state legal profiles for fear that it might create confusion in respect to status related immigration detention and the relevant international legal framework. 
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The Global Detention Project (GDP) is a research initiative that tracks the use of detention in 
response to global migration. Based at the Graduate Institute’s Programme for the Study of Global 
Migration in Geneva, Switzerland, the GDP’s aims include: (1) providing researchers, advocates, 
and journalists with a measurable and regularly updated baseline for analysing the growth and 

evolution of detention practices and policies; (2) encouraging scholarship in this field of immigration 
studies; and (3) facilitating accountability and transparency in the treatment of detainees.  
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The Hidden Costs of Human Rights: 
The Case of Immigration Detention 
 
 
 
 
 
 
SUMMARY: Many liberal democracies betray a noticeable discomfort when it comes to 
public scrutiny of immigration detention, neglecting to release comprehensive statistics 
about it, cloaking detention practices in misleading names and phrases, and carefully 
choosing which activities they define as deprivation of liberty. On the other hand, these 
same countries have laboured to expand their detention activities and to encourage their 
neighbours to do the same. What explains this simultaneous reticence towards and 
embrace of immigration detention? This Global Detention Project working paper argues 
that a largely unrecognized variable influencing the evolution of immigration detention 
has been the promotion of some key human rights norms, which has helped spur states 
to adopt new institutions dedicated to this practice while at the same time prompting 
them to shift the burden of global migration to countries on the periphery of the 
international system.   
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“A comfortable, smooth, reasonable, democratic unfreedom  
prevails in advanced industrial civilization …” 

 

—Herbert Marcuse  
 

 
 
 
THE T. DON HUTTO RESIDENTIAL CENTRE IS NOT A NURSING HOME. NOR IS IT 
a shelter for runaway children or a halfway house for recovering addicts. It is a privately-
run for-profit immigration detention facility located near Austin, Texas, that confines 
undocumented female immigrants who are slated for deportation by the U.S. 
Department of Homeland Security’s Immigration and Customs Enforcement (ICE). Why 
is a migrant detention centre hidden behind a name? Answering this riddle can provide 
important clues about the forces shaping immigration detention policies today, 
particularly the role played by human rights norms.  
 
 
Adapting to human rights 
 
In October 2009, Manfred Nowak, then the UN Special Rapporteur on Torture, argued at a 
press conference that because states were failing in “their obligations to respect the basic 
dignity of human beings in detention,” it was time to adopt a UN treaty on the rights of 
detainees.1 Among the vulnerable populations Nowak referred to were irregular migrants held 
in administrative detention, whose plight the UN High Commissioner for Human Rights Navi 
Pillay had claimed a month earlier—in September 2009—represented “one of today’s most 
critical human rights challenges.”2  
 
These pronouncements by two high-profile human rights advocates operating at the 
international level about the rights of immigration detainees highlight the intensifying 
global attention this practice has received in recent years. They also reflect an important 
factor influencing the evolution of immigration detention—the increasing diffusion of 
human rights norms relevant to the protection of non-citizens deprived of their liberty for 
reasons stemming from their immigration status. As states increasingly turn to detention 
to control their borders and immigrant populations, this practice is attracting the attention 
of an expanding number of rights advocates operating at the national, regional, and 
international levels.  
 
The diffusion of immigration-related human rights has been fostered by the emergence 
since World War II of what some scholars call the “liberal epoch,” a period that has seen 
the adoption of numerous international treaties that provide specific protections for non-
citizens, like the UN Refugee Convention. As Lahav writes, “The ‘liberal epoch’ of 
human rights norms that facilitated humanitarian migration alongside labour recruitment 

                                                            
1 Nowak, Manfred. “Press Conference by United Nations Special Rapporteur on Torture.” UN Department 
of Public Information. New York. 20 October 2009. 
2 Pillay, Navanethem. “Opening Remarks at the Panel Discussion on Human Rights of Migrants in 
Detention Centers.” UN Human Rights Council. Geneva. 17 September 2009.  



4 
 

… contrasts with the preceding period. One only needs to recall the expulsions of 
400,000 Poles from Germany in 1885-1886, or the exclusion of Chinese immigrants 
before the turn of the century in the United States to realize the normative evolution that 
has taken place in the migration policy domain.”3  
 
Sustaining the notion of a “liberal epoch” requires employing careful caveats that take 
into account the sometimes awful and inhuman conditions in which migrants can be 
detained across the globe, as well as the totalitarian conditions under which much of the 
globe lived during the purported formative years of this epoch. Nevertheless, Lahav 
points to an important aspect of contemporary international relations that needs to be 
considered when discussing the evolution of immigration detention regimes.  
 
According to many scholars of globalisation, sovereign states are gradually “losing 
control” over their discretion on how to treat foreign-born residents because of the 
“emergence of an international human rights regime that prevents nation-states from 
deciding who can enter and leave their territory.”4 This Global Detention Project working 
paper aims to provide a subtler assessment of the impact of human rights norms. While 
it is indeed the case that certain norms—for example, the UN Refugee Convention’s 
prohibition against refoulement of people who face persecution in their home countries—
have the effect of constraining state freedom of action with respect to certain categories 
of foreigners, the human rights framework relevant to non-citizens includes a host of 
norms that provide specific protections to immigration detainees without calling into 
question the states’ sovereign right to detain or expel them.  
 
This face-off between sovereign rights and human rights is resulting in a peculiar 
evolution of the detention phenomenon in which states employ adaptive mechanisms of 
adherence and avoidance. In other words, in their efforts to digest the bitter pill of human 
rights norms, states neither lose control nor gain more control. Rather, they adapt. It is 
this process of adaptation—or evolution—that this paper endeavours to explore. 
 
 
Hutto 
 
In April 2010 I visited Hutto at the invitation of U.S. Immigration and Customs 
Enforcement (ICE).5 For several years preceding my visit, the facility—which previously 
had been called the Hutto Family Residential Facility—was notorious for being one of 
only two U.S. sites used to detain families in what critics described as punitive 
conditions. Named after one of the U.S. pioneers in prison privatization and cofounder of 

                                                            
3 Lahav, Gallya. “Migration and Security: the Role of Non-State Actors and Civil Liberties.” United Nations 
Population Division, New York: UN/POP/MIG/2003. 
4 Guiraudon, V. and G. Lahav. “A Reappraisal of the State Sovereignty Debate: The Case of Migration 
Control.” Comparative Political Studies. Vol. 33 No. 2, March 2000. p. 164. 
5 The author, in his capacity as lead researcher of the Global Detention Project, visited the T. Don Hutto 
Residential Center on 19 April 2010 at the invitation of the head of the Juvenile and Family Residential 
Management Unit of ICE’s Detention and Removal Office (Dougherty 2010).  
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the company that today owns Hutto (the Corrections Corporation of America),6 Hutto is 
located in a former prison that was converted to a family detention centre in 2006 at the 
behest of Congress.   
 
Before Hutto opened, detained families in the U.S. tended to be either released from 
custody to await the termination of their immigration cases, or family members were 
placed in separate facilities: children were placed in the custody of the Office of Refugee 
Resettlement, parents were confined in detention centres. According to one account, 
when “Congress discovered this, it took immediate action to rectify the situation to 
ensure that ICE’s practices were in keeping with America’s tradition of promoting family 
values.”7 In short, detaining families at Hutto was apparently meant to protect an 
important human right—the right to family life.  
 
Almost overnight Hutto sparked heated debate in the United States about the treatment 
of undocumented immigrant children and families.8 In 2007, the American Civil Liberties 
Union (ACLU) successfully settled a lawsuit it had brought against ICE, which contended 
that conditions inside the detention centre violated standards for the treatment of minors 
in federal immigration custody. Two years later, in 2009, the Obama administration 
announced that it was officially ending the detention of children and families at Hutto, 
and converted the centre into an adult female-only detention facility. 
 
By the time I arrived at Hutto in April 2010, the facility had undergone an intense 
makeover, becoming a centerpiece in the Obama administration’s efforts to put a kinder, 
gentler face on detention (thus my invitation to visit it). Such was its apparent 
transformation from derided jailer of children to friendly lock up of immigrant women that 
one detainee I spoke with—a woman from Honduras who had previously been detained 
at other Texas detention centres—asked if I knew of any way to ensure that she would 
be detained again at Hutto in the event that she was apprehended during her next 
attempt to come to the United States (where her U.S.-born children lived).9   

                                                            
6 T. Don Hutto cofounded with Tom Beasley and Robert Crants the Corrections Corporation of America 
(CCA) in 1983. In 1984, CCA opened the country’s first privately-run detention center using a former hotel 
called the Olympic Motel. This temporary facility, which according to CCA was opened at the behest of 
INS, was replaced soon thereafter by the Houston Processing Center, “CCA's first design, build and 
manage contract from the U.S. Department of Justice for the Bureau of Immigration and Customs 
Enforcement (formerly the Immigration and Naturalization Service) in Texas” (CCA website, “A Quarter 
Century of Service to America”). 
7 Women’s Commission for Refugee Women and Children and Lutheran Immigration and Refugee 
Service. Locking Up Family Values: The Detention of Immigrant Families. February 2007, pp. 1-2.  
8 Helping spearhead local opposition to Hutto was an Austin, Texas-based group called Grassroots 
Leadership, http://www.grassrootsleadership.org/.  
9 It is important to note that while Hutto undertook a number of important reforms, the facility has 
continued to be plagued by scandals related to the treatment of detainees. In August 2010, for example, 
the ACLU launched an investigation into the alleged sexual abuse of detainees by CCA employees. In an 
August 2010 press release, the ACLU stated: "The sexual abuse of numerous immigration detainees at 
Hutto underscores the systemic failures that continue to plague our nation's broken immigration detention 
system. The irony is that ICE touts Hutto as a flagship facility, emblematic of its commitment to reform. 
Clearly, that commitment is shallow. ICE has ignored repeated calls for increased and independent 
oversight and accountability of its immigration detention facilities and the private contractors like CCA who 
run them, and tragedies like this are the unfortunate result. It is time for ICE officials to live up to their 
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To reach Hutto, you have to drive through a low-income neighbourhood located on the 
outskirts of the small town of Taylor, Texas. After passing several blocks of run-down 
homes and abandoned barns, you come upon a large open field, at the end of which is a 
set of buildings surrounded by fences and barbed wire. Inside, the detention centre is 
comprised of several pods—or living areas—each with two levels of individual cells and 
an open area in the center. There is also a central cafeteria, a large gym, a library, a 
computer room, medical facilities, and outdoor recreation areas. Through the wide and 
high-ceilinged hallways one can observe inmates walking about freely from one section 
of the facility to the next, which they are allowed to do from early morning to early 
evening, when they must return to their cells.  
 
During my visit, I was introduced to numerous staff representing both the Corrections 
Corporation of America and ICE, and given a personalized tour by the facility warden 
and a representative of ICE based at the facility.10 The tour included a visit to one of the 
pods. When we entered the pod, all the female detainees—apparently on cue and under 
orders—stood and began to clap, bringing a beaming smile to the face of the male 
warden.  
 
After the tour, I sat with numerous facility staff, including several on-site medical 
personnel, to discuss my impressions. I acknowledged that Hutto appeared to be a well 
ordered and humanely-operated incarceration facility, and pointed out that surely the 
inmates at Hutto received better medical care than the people living in the surrounding 
community. One staff member commented that the working environment at Hutto was 
extremely warm and positive, and that this attitude had a positive impact on the 
demeanour of the detainees. I commented that while all the staff I had encountered 
indeed seemed quite cheerful, this fact struck me as disconcerting given the nature of 
their jobs. The warden then explained that the facility was able to have such an open 
and relaxed security environment because the women detained there were hand-picked 
based on their non-threatening profiles and track records. I asked why, if the women 
were not a threat, they were detained at such high costs in the first place, to which one 
of the staff responded—not without reason—that that was a question for the policy-
makers. 
 
 
Sovereign discomfort 
 
The peculiarities of Hutto are not unique to that facility. In fact, across the globe today 
one can find immigration detention centres hiding (and disclosing) their identities, 
operating under the management of a diverse array of state and non-state actors, and 
performing the apparent dual functions of assuaging public concern about immigration 

                                                                                                                                                                                                 
promise of creating a ‘truly civil' immigration detention system that does not tolerate the abuse and 
degradation of its detainees." 
10 The author’s visit to Hutto was overseen by ICE Supervisory Detention and Deportation Officer George 
Robertson. 
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while signalling to would-be irregular migrants and asylum seekers that they are not 
welcome.  
 
As with Hutto, the names of many of these facilities reveal contradictory official attitudes: 
Turkey has called its migrant detention centres “guesthouses”; Mexico uses “migratory 
stations” (estaciones migratorias) for the temporary housing (alojamiento temporal) of 
migrants; Hungary has “guarded shelters,” Italy has “welcome centres” (centri di 
accoglienza), and France has “centres of administrative retention” (centres de rétention 
administrative). 
 
Of course, not all countries use such creative terminology to describe their detention 
operations, but most states appear to view the penal nature of immigration detention as 
a source of embarrassment, a phenomenon one could term “sovereign discomfort.” 
 
This unease manifests itself in numerous ways and has long been at the heart of 
immigration detention regimes. For instance, what explains the paltry amount of 
statistical details regarding detention regimes? “A first difficulty that one encounters 
when attempting to present an overview of the use of immigration detention by [EU] 
Member States is to obtain reliable figures,” writes Cornelisse. “If states do keep 
statistics, they are often rather reticent to make them available to the public.”11  
 
States commonly seek to de-link detention from incarceration, despite the natural 
affiliation between the two. A somewhat surprising example of this is provided by the 
Bahamian Department of Immigration on its website “Apprehension, Detention, and 
Deportation,” which states: “While there may be widespread debate on the whole 
concept of detention, through its Detention Centre, the Department of Immigration 
maintains its stance that its centre is not a prison, but fundamentally acts as a holding 
facility for individuals who are found in contravention of the Immigration Rules and 
Regulations.” 
 
Bahamian legal traditions and detention policies have been shaped by two of the more 
important detaining countries in the world, the United Kingdom and the United States. 
And both of these countries—as well as other common law countries like Australia—
have struggled to find legal justifications for this practice, in part because of what 
Wilsher terms the “uncomfortable recognition of the dissonance between immigration 
detention and liberal legal orthodoxy.”12 
 
Thus, while detention centres have clear symbolic and political roles, states have 
endeavoured—sometimes with the backing of rights actors—to soften the sharp edges 
of this practice, including by framing detention efforts with what Herbert Marcuse might 
characterize as a smile, à la Hutto. 
 

                                                            
11 Cornelisse, Galina. Immigration Detention and Human Rights: Rethinking Territorial Sovereignty, 
Martinus Nijhoff Publishers. 2010. p. 7.  
12 Wilsher, Dan. Immigration Detention: Law, History, Politics. Cambridge University Press. 2011, P. 56. 
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This leads to a central question: Can the promotion of liberal norms have an unintended 
deleterious impact on how states’ confront the challenges of irregular immigration?  
 
 
Institutionalisation and diffusion 
 
The concealing and revealing tendencies of states with respect to their detention 
practices can be observed in what this working paper argues are two outstanding 
characteristics of the contemporary immigration detention phenomenon: the gradual 
institutional entrenchment (or deepening) of migrant detention regimes in the nation-
state (as observed, for example, in the shift from criminal prisons to dedicated 
immigration facilities) and the apparent spreading (or widening) of this practice across 
the globe.13 These developments appear to be driven by two processes: (1) the diffusion 
of normative regimes aimed at protecting non-nationals; (2) and the externalization of 
interdiction practices from core states of the international system to the periphery. As a 
result, we are witnessing the emergence of dedicated immigration detention regimes 
even in countries where there is little evidence of systematic efforts to detain as recently 
as 10 years ago.  
 
Several recent cases help illustrate this argument. In early 2011, an official with the UN 
High Commissioner for Refugees described the Berks County Family Shelter—the 
similarly misleadingly named sister facility to Hutto which today is the only site in the 
United States that detains families—as the embodiment “of the best practices for a truly 
civil immigration detention model.” The official explained that “UNHCR believes strongly 
that the vast majority of asylum seekers should not be detained,” but in the event that 
asylum seekers are detained, Berks was the model to follow.14 
 
By all accounts, Berks operates in a humane and “non-penal” manner, especially when 
compared to former operations at Hutto. However, while it is clearly important to applaud 
improvements in the treatment of detainees, is it a good idea for the international 
community’s premier agency protecting asylum seekers to provide its imprimatur to 
efforts—even limited ones—to detain them, including children? UNHCR, as a political 
and humanitarian entity, by necessity must at times walk a thin line between its treaty-
based mandate and the desires of its state partners. But this thesis argues that this sort 
of encouragement from a leading humanitarian agency provides “normative cover” for 
detention practices, shielding the state from uncomfortable questions regarding the right 
to liberty and helping entrench immigration detention into the institutional framework of 
the nation-state. 

                                                            
13 The terms “deepening” and “widening” are frequently used in the context of the European Union to 
describe, respectively, the increasing levels of integration of its member states and its growing number of 
members. This paper adopts the terms to signify phenomenon with respect to immigration detention—the 
integration (or, institutionalization) of detention practices in the nation-state and the expanding number of 
states as well as non-state actors involved in this technology of immigration control—though not restricted 
to the European Union. 
14 UN High Commissioner for Refugees (UNHCR). 2011. “In Rural Pennsylvania, A Model of Civil 
Immigration Detention.” UNHCR. 6 January 2011. 
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Similarly, rights actors frequently focus their detention-related advocacy on promoting 
the proper treatment of detainees and applauding efforts by states to differentiate 
between criminal incarceration and the administrative detention of irregular migrants and 
asylum seekers. However, there is cause for concern that the emergence of specialized 
detention regimes can lead to increased use of detention in the face of growing 
international migration.  
 
In contrast to the United States, most European countries ceased some time ago to use 
criminal facilities for the purposes of immigration detention, and the recent EU Returns 
Directive provides that member states must use specially planned facilities for confining 
people as they await deportation. But the process of shifting from informal to formal 
detention regimes, which has occurred over the last two decades, has paralleled the 
growth in immigration detention in this region.  
 
Is there a connection between these two developments? The case of Ireland is 
illustrative. Ireland’s immigration detention estate has been notable for two main 
reasons—its exceedingly small number of detainees each year (numbering in the 
dozens) and the fact that it has no official facility to confine these people. However, in 
2006, after an official visit to the country, the Council of Europe’s Committee for the 
Prevention of Torture admonished Ireland for detaining failed asylum seekers slated for 
deportation in prisons. The CPT pointed out that this treatment violated norms 
established in the European Convention on Human Rights. The CPT then 
recommended that Ireland build a facility that would be dedicated to this purpose. In its 
response, the government of Ireland promised to do just that, stating that it was in 
“ongoing discussions with the Irish Prison Service … with the aim of providing a 
separate purpose built facility for immigration offenders at the new complex that 
conforms to best international standards.” 
 
As journalist Deepa Fernandes once wrote regarding the U.S. “immigration-industrial 
complex”: “With the increase in prison beds to house immigrants comes the pressure to 
fill them.”15 Ireland thus represents an important test case for the future: With the shift to 
specialized facilities, will there be an uptick in the numbers of people detained? 
 
At the same time that detention operations are becoming increasingly specialized in 
destination countries, these states are endeavouring to export interdiction efforts to other 
countries, raising questions about the evasion of their normative responsibilities. A case 
in point is the West African nation of Mauritania, which in 2006 opened its first dedicated 
detention centre for irregular migrants in the port city of Nouadhibou with assistance 
provided by the Spanish Agency for International Development Cooperation. The centre, 
which assists Mauritania’s efforts to crack down on migrants using the country en route 
to the Canary Islands, was set up in a former school restored by Spanish authorities. 
Before 2006, in the rare instances that migrants were arrested by the police they were 
typically held at police stations.16  

                                                            
15 Fernandes, D. Targeted: Homeland Security and the Business of Immigration. Seven Stories Press. 
New York: 2007. P. 199. 
16 Amnesty International. “Mauritania: Nobody Wants to Have Anything to Do With Us.” 1 July 2008.  
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Spain’s involvement in establishing the detention centre has led to questions over who 
controls the facility and guarantees the rights of the detainees. While the centre is 
officially managed by the Mauritanian National Security Service, Mauritanian officials 
“clearly and emphatically” stated to a Spanish human rights organization in October 
2008 that Mauritanian authorities perform their jobs at the express request of the 
Spanish government.17 
 
The Mauritania case reflects a broader trend of core countries attempting to deflect 
migratory pressures by externalizing immigration controls to states that are not 
considered main destinations of migrants and where the rule of law is often weak. This 
raises questions about the culpability of liberal democracies in the abuses detainees 
suffer when they are interdicted before reaching their destinations. Observer have 
expressed similar concerns with respect to the numerous efforts to thwart the arrival of 
asylum seekers, such as EU discussions on extraterritorial processing centres, 
Australia’s “Pacific Solution,” and U.S. Caribbean interdiction policies.  
 
 
Unintended consequences  
 
Ultimately, this working paper argues that states’ responses to relevant liberal norms are 
helping accelerate the institutionalization of detention in core destination countries and 
leading to the externalization of detention pressures and practices from the core to the 
periphery. On the one hand, norms regarding the proper treatment of detainees (those 
related to security of person) appear to be driving many destination countries to create 
specialized institutions that receive the blessing of rights watchdogs. At the same time, 
however, states increasingly seek to externalize interdiction efforts so as circumvent 
pressure stemming from norms that call into question the state’s right to detain and 
deport, such as the right to liberty and prohibition of refoulement.18  
 
What is at stake here is our understanding of the role human rights promotion plays in 
shaping state efforts to detain and deport undocumented migrants. Some scholars have 
argued that the practice of immigration detention is generating a normative discourse 
about the rights of non-citizens that has the potential to undermine the territorial basis of 
sovereignty and thereby “transform the international and domestic legal order into one 
that is more true to some of its underlying universalistic ideals.”19  
 
The indications discussed here seem to point to a different conclusion: That the 
promotion of the rights of migrant detainees reaffirms the territorial sovereignty of the 
nation-state in such a way as to ensure the increasing institutionalization and 
propagation of immigration-related detention into the foreseeable future.  
 

                                                            
17 European Social Watch. “Spain: The Externalisation of Migration and Asylum Policies: The Nouadhibou 
Detention Center.” 2009.  
18 For a fuller treatment of this argument, see Guiraudon and Lahav, ibid.  
19 Cornelisse ibid, p. 29. 
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The right to personal liberty is one of the most powerful norms in the international 
community. As such, liberal states often betray a distinct discomfort when locking people 
up outside criminal processes. This sovereign discomfort takes on a number of 
peculiarities vis-à-vis the administrative detention of non-citizens for immigration-related 
reasons. States disguise the practice by using misleading terminology. They frequently 
limit access to detainees and fail to make available detailed statistics about detention. 
They selectively apply human rights norms that do not call into question the sovereign’s 
right to detain and deport. They export detention pressures to the exterior so as to avoid 
norm-based responsibilities, like admitting asylum seekers. They endeavour to 
characterize many of the people subject to this form of detention in such a way as to 
spur public fears, and thereby justify locking migrants up. And, finally, they increasingly 
create legal institutions that criminalize irregular migration, thereby shifting this form of 
detention from an administrative to a criminal law framework.  
 
For rights actors concerned about the growth of immigration detention, there may be an 
important lesson to be learned from this assessment. There appears to be a problematic 
aspect to the narrow promotion of the rights of migrant detainees. As such, migrant 
rights advocates arguably should consider de-emphasizing discourses that focus only on 
improving the situation of non-citizens in state custody and re-emphasizing the taboo 
against depriving anyone of his or her liberty without charge. Instead of spurring states 
to create special institutions—or standard operating procedures—for keeping migrants in 
their custody, advocates should work to ensure that any limitation on freedom remains 
the exception to the rule. 
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Annex 3. Data Indicators Field Instructions 
 
I International Law 
II Domestic Laws and Policies 
III Immigration and Detention-Related Statistics 
 
 
 

INTERNATIONAL LAW 
  
  
1. International treaties 
2. Regional legal instruments 
3. Readmission agreements  
4. Non-treaty-based human rights mechanisms  
 
 
1. International Treaties 
 
Field IV.1.1: Treaty This field will provide a multiple-choice menu that will 
allow researchers to select both the treaties a country has ratified as well the 
specific year when that treaty was ratified by that country. It will also provide 
the option to “ADD NEW TREATY.” The year-ratification submenu will be a 
menu that begins with the year 1900 and goes through to the current year and 
also with the option to ADD NEW YEAR.  
 
Menu 

 

 International Convention on the Elimination of All Forms 
of Racial Discrimination, 1965 (ICERD) + YEAR 
RATIFICATION 

 International Covenant on Civil and Political Rights,1966 
(ICCPR) + YEAR RATIFICATION 

 International Covenant on Economic, Social and Cultural 
Rights, 1966 (ICESCR) + YEAR RATIFICATION  

 Convention on the Elimination of All Forms of 
Discrimination against Women, 1979 (CEDAW) + YEAR 
RATIFICATION 

 Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, 1984 (CAT) + YEAR 
RATIFICATION 

 Optional Protocol to the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or 
Punishment, 2002 (OPCAT) + YEAR RATIFICATION 

 Convention on the Rights of the Child, 1989 (CRC) + 
YEAR RATIFICATION 

 International Convention on the Protection of the Rights 
of All Migrant Workers and Members of Their Families, 
1990 (ICRMW) + YEAR RATIFICATION 



 Convention on the Rights of Persons with Disabilities, 
2006 (CRPD) + YEAR RATIFICATION 

 International Convention for the Protection of All 
Persons from Enforced Disappearance, 2006 (CPED) + 
YEAR RATIFICATION 

 Geneva Convention Relating to the Status of Refugees, 
1951 (RC) + YEAR RATIFICATION 

 Protocol to the Geneva Convention Relating to the 
Status of Refugees, 1967 (RP) + YEAR RATIFICATION 

 Convention Relating to the Status of Stateless Persons, 
1954 (CSP) + YEAR RATIFICATION 

 Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children, 
supplementing the United Nations Convention against 
Transnational Organized Crime, 2000 (CTOCTP) + YEAR 
RATIFICATION 

 Protocol against the Smuggling of Migrants by Land, 
Sea and Air, supplementing the United Nations 
Convention against Transnational Organized Crime, 
2000 (CTOCSP) + YEAR RATIFICATION 

 Vienna Convention on Consular Relations, 1963 (VC) 

 ADD NEW TREATY + YEAR RATIFICATION 
 
 
Field IV.1.1a: Ratio of international treaties ratified. This field will provide a 
ratio of the number of relevant treaties ratified bvy the country in question.   
 
Field IV.1.2: International Treaty Reservations This field will provide a 
multiple-choice menu that will allow researchers to select the relevant treaty 
articles to which a country has made a reservation or interpretative 
declaration and provide submenu to select “Reservation Year.” It will also 
provide the option to “ADD NEW ARTICLE” in the event a new treaty is 
adopted in the future that has relevant articles. 
 

Menu 
 

 ICERD Article 1, non-discrimination 

 ICERD Article 2, right to equal protection by law  

 ICERD Article 5, non-discrimination and the right to 
security  

 ICCRP Article 2, right to equal protection without 
discrimination, right to effective remedy  

 ICCPR Article 6, right to life  

 ICCPR Article 7, torture or cruel, inhuman or degrading 
treatment or punishment  

 ICCPR Article 9, arbitrary arrest or detention, liberty and 
security, challenges to the lawfulness of detention, right 
to compensation  

http://www2.ohchr.org/english/law/disappearance-convention.htm
http://www2.ohchr.org/english/law/disappearance-convention.htm


 ICCPR Article 10, right to be treated with humanity and 
dignity, separation of accused from convicted persons 
and of accused juveniles from adults  

 ICCPR Article 14, procedural safeguards  

 ICCPR Article 18, freedom of conscience and religion 

 ICCPR Article 26, equality before the law and non-
discrimination  

 ICESCR Article 2, non-discrimination  

 ICESCR Article 3, equal rights of men and women 

 ICESCR Article11, right to an adequate standard of living 
including food and housing 

 ICESCR Article 12, right to health (physical and mental)  

 ICESCR Article 13, right to education  

 CEDAW Article 2, non-discrimination and equal 
protection 

 CEDAW Article 12, non-discrimination in the field of 
health  

 CAT Article 1, definition of torture 

 CAT Article 2, prevention and absolute prohibition and 
of torture  

 CAT Article 10, training of law enforcement personnel 

 CAT Article 11, safeguards for the custody and 
treatment of persons in detention  

 CAT Article 12, prompt and impartial investigation  

 CAT Article 13, right to complain  

 CAT Article 14, redress and compensation 

 CAT Article 16, safeguards against other acts of cruel, 
inhuman or degrading treatment or punishment 

 OPCAT Articles 1-4 visits by international and national 
bodies to place where persons are deprived of liberty to 
prevent torture and ill-treatment 

 OPCAT Articles 17-20, national preventive mechanisms 
and access to all places of detention  

 CRC Article 2, non-discrimination  

 CRC Article 6, right to life  

 CRC Article 9, separation from parents as a result of 
detention  

 CRC Article 14, freedom of conscience and religion  

 CRC Article 24, right to health  

 CRC Article 19, protection from maltreatment  

 CRC Article 28, right to education 

 CRC Article 31, right to rest, play and to recreational 
activities 

 CRC Article 37, protection from torture and ill-treatment, 
deprivation of liberty, separation from adults, protection 
from arbitrary detention, and detention as last resort 

 CRC Article 39, physical and psychological recovery and 
social reintegration for victims of abuse  



 CRC Article 40, procedural safeguards  

 ICRMW Article 1, non-discrimination  

 ICRMW Article 7, non-discrimination  

 ICRMW Article 9, right to life 

 ICRMW Article 10, protection from torture and ill-
treatment 

 ICRMW Article 12, freedom of conscience and religion  

 ICRMW Article 16, safeguards against arbitrary arrest or 
detention, due process of law (information on rights in 
custody, legal representation, review of detention, 
access to interpreter, and right to compensation), right 
to communicate with consular authorities (and be visited 
if applicable)  

 ICRMW Article 17, right to be treated with humanity and 
dignity, separation from convicted persons or persons 
detained pending trial, non-discrimination, right to visits 
by members of family  

 ICRMW Article 18, procedural safeguards  

 ICRMW Article 23, right to consular assistance  

 ICRMW Article 28, emergency medical care irrespective 
of migration status  

 ICRMW Article 30, right to education for children 
irrespective of immigration status  

 CRPD Article 2, definitions: "Reasonable 
accommodation" 

 CRPD Article 3, non-discrimination  

 CRPD Article 5, non-discrimination  

 CRPD Article 4, full realization of all human rights and 
fundamental freedoms for all persons with disabilities 
without discrimination  

 CRPD Article 10, right to life  

 CRPD Article 13, training of personnel working in the 
field of justice  

 CRPD Article 14, liberty and security of the person  

 CRPD Article 15, freedom from torture and ill-treatment  

 CRPD Article 16, investigations into exploitation, 
violence, and abuse and prosecution where appropriate  

 CRPD Article 17, protection of the integrity of the person 

 CRPD Article 24, right to education  

 CRPD Article 25, right to health 

 ICPED Articles 12, obligation to carry out investigations 
into disappearances  

 ICPED Articles 17, prohibition of secret detention, 
deprivation of liberty and registration, right to be visited 
by family, counsel or other person and to communicate 
with consular authority  

 ICPED Article 18, access to information about 
deprivation of liberty  



 ICPED Article 22, registration of detainees  

 ICPED Article 23, training of personnel involved in 
custody of persons deprived of liberty  

 RC Article 3, non-discrimination  

 RC Article 4, freedom of religion 

 RC Article 22, right to education 

 RC Article 31,non-penalization on account of their illegal 
entry or presence  

 SP Article 3, non-discrimination 

 SP Article 4, freedom of religion  

 SP Article 22, right to education  

 CTOCTP Article 6, assistance to and protection of 
victims of trafficking in persons  

 CTOCTP Article 7, status of victims of trafficking in 
persons in receiving States  

 CTOCTP Article 8, repatriation of victims of trafficking in 
persons  

 CTOCSP Article 5, non-liability to criminal prosecution 
for smuggled migrants  

 CTOCSP Article 16, consular assistance  

 VC Article 36, consular notification and effective access 
to consular protection  

 ADD NEW ARTICLE 
 
 
Field IV.1.3: Individual complaints procedure: This field will be a multiple-
choice menu that will allow researchers to select the relevant complaints 
procedures that a country has accepted and a provide a submenu to indicate 
the “Acceptance Year.” It will also offer “ADD NEW COMPLAINTS 
PROCEDURE.” 

 
Menu 
 

 ICCPR, First Optional Protocol to the International 
Covenant on Civil and Political Rights, 1966 

 ICESCR, Optional Protocol to the International Covenant 
on Economic, Social and Cultural Rights, 2008  

 ICERD, declaration under article 14 of the Convention 

 CEDAW, Optional Protocol to the Convention on the 
Elimination of Discrimination against Women, 1999 

 CAT, declaration under article 22 of the Convention  

 CRC, [Third] Optional Protocol to the UN Convention on 
the Rights of the Child establishing a communications 
procedure, 2011 

 ICRMW, declaration under article 77 

 CRPD, Optional Protocol to o the Convention on the 
Rights of Persons with Disabilities 

 ADD NEW COMPLAINTS PROCEDURE 
 



 
Field IV.1.4: Ratio of complaints procedures accepted: This field will be 
used by researchers to manually type in the ratio of procedures accepted vis-
à-vis the total number possible, which will depend on the number of relevant 
treaties the country has ratified.  
 
 
Field IV.1.5: Treaty bodies decisions on individual complaints: This field 
will allow researchers to record information about decisions made by treaty 
bodies on individual complaints that are related to immigration detention. 
Researchers will be able to enter multiple complaints for each treaty body. For 
each New Decision entered, there will be (1) a drop-down menu to select the 
relevant treaty body; (2) a text box called “Case Details” to enter the 
necessary identifying information for the decision (for example, “Bakhtiyari v 
Australia (2003) 1069/20029”); and (3) menu to enter the “Decision Year.”   

 
Treaty bodies menu  
 

 Human Rights Committee  

 Committee on Economic, Social and Cultural Rights  

 Committee on the Elimination of Racial Discrimination  

 Committee on the Elimination of Discrimination Against 
Women  

 Committee against Torture  

 Committee on the Rights of the Child 

 Committee on Migrant Workers 

 Committee on the Right of Persons with Disabilities  

 Committee on Enforced Disappearance  

  ADD NEW TREATY BODY 
 
 

Field IV.1.6: Relevant recommendations issued by treaty bodies This field 
allows researcher to provide details about the recommendations issued by UN 
treaty bodies. For each New Recommendation entered, there will be three 
main menus: (1) a drop-down menu to select the relevant Treaty Body (please 
title this drop down menu “Treaty Body”) for the recommendation in question; 
(2) a text box called “Recommendation Excerpt” which will allow for VERY 
LONG entries of text taken directly from the recommendation; and  (3) menu 
to enter the “Recommendation Year.”  NO YEAR OBSERVATION. 
 
Treaty Body Menu 
 

 Human Rights Committee  

 Committee on Economic, Social and Cultural Rights  

 Committee on the Elimination of Racial Discrimination  

 Committee on the Elimination of Discrimination Against 
Women  

 Committee against Torture 

 Committee on the Rights of the Child  



 Committee on Migrant Workers 

 Committee on the Right of Persons with Disabilities 

 Committee on Enforced Disappearance  

 ADD NEW TREATY BODY 
 
 
2. Regional Legal Instruments  

 
Field IV.2.1: Regional Organizations and Alliances: This field allows 
researchers to select all the regional organizations and alliances to which a 
country belongs that have treaties containing provisions relevant to 
immigration detention. It will offer the option to ADD NEW BLOC (Information 
about which countries belong to which bloc are provided in “SECTION VII 
Geopolitical Indicators” of the database/manual.)  
 
Menu 

 African Union 

 Association of Southeast Asian Nations 

 Council of Europe 

 European Union 

 League of Arab States 

 Organization of American States 

 Organization of Islamic Cooperation 

 Schengen Area 

 South Asian Association for Regional Cooperation 
 
Field IV.2.2: Regional Legal Instruments This field will provide a multiple-
choice menu that will allow researchers to select both the regional instruments 
a country has ratified/adopted/transposed, as well as the year they 
ratified/adopted/transposed them. 1It will provide and option to “ADD NEW 
INSTRUMNENT.” 
 
Council of Europe treaties and dates of ratification  
 
Menu 

 Convention for the Protection of Human Rights and 
Fundamental Freedoms (commonly known as the 
European Convention on Human Rights, 1950 (amended 
by subsequent protocols) (ECHR) + YEAR 
RATIFICATION 

 Protocol 1 to the European Convention on Human 
Rights (Prot 1), 1952 (amended by protocol 11) 
(ECHRP1) + YEAR RATIFICATION 

 Protocol 7 to the European Convention on Human 
Rights (Prot 7), 1984 (amended by protocol 11) 
(ECHRP7) + YEAR RATIFICATION 

                                                 
1
 For directive transpositions, when two legal instruments (law followed by a subsequent decree) have 

been adopted, or when the instrument of transposition includes a subsequent date for entry into force, 

the date used in the database will be the most recent one. 



 Protocol 12 to the European Convention on Human 
Rights (Prot 12), 2000 (ECHRP12) + YEAR RATIFICATION 

 European Convention for the Prevention of Torture and 
Inhuman or Degrading Treatment of Punishment, 1987 
(ECPT) + YEAR RATIFICATION 

 European Convention on Consular Functions, 1967 
(ECCF) + YEAR RATIFICATION 

 Convention on Action against Trafficking in Human 
Beings, 2005 (CATHB) + YEAR RATIFICATION 

 Convention on the Protection of Children against Sexual 
Exploitation and Sexual Abuse, 2007(CPCSE) + YEAR 
RATIFICATION 

 ADD NEW TREATY 
 

Reservations to Council of Europe treaties  
 
Menu 

 ECHR Article 2, right to life  

 ECHR Article 3, freedom from torture or inhuman or 
degrading treatment or punishment  

 ECHR Article 5, right to liberty and security  

 ECHR Article 6, procedural safeguards 

 ECHR Article 9, freedom of thought, conscience and 
religion  

 ECHR Article 13, right to an effective remedy before a 
national authority  

 ECHR Article 14, non-discrimination  

 ECHRP1Article 2, right to education  

 ECHRP7 Article 2, Right of appeal in criminal matters  

 ECHRP7 Article 3, Compensation for wrongful 
conviction  

 ECHRP12 Article 1, general prohibition of discrimination  

 ECPT Article 1, visits by European Committee for the 
Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment 

 ECPT Article 2, visits to any place within [its] jurisdiction 
where persons are deprived of their liberty by a public 
authority  

 CATHB Article 3, non-discrimination principle 

 CATHB Article 12, assistance to victims  

 CATHB Article 26, non-punishment provision  

 ADD NEW RESERVATION 
 
 

European Union (EU) directives/regulations and dates of transposition 
or adoption  
 
Menu 



 Directive on Minimum Standards on Procedures in 
Member States for Granting and Withdrawing Refugee 
Status - Procedures Directive (TRANSPOSITION 
DEADLINE: December 2007) 

 Directive on Common Standards and Procedures in 
Member States for Returning Illegally Staying Third-
country Nationals - Return Directive (TRANSPOSITION 
DEADLINE: December 2010) 

 Directive laying down minimum standards for the 
reception of asylum seekers - Reception Directive 
(RDAS) (TRANSPOSITION DEADLINE: February 2005) 

 Regulation establishing the criteria and mechanisms for 
determining the Member State responsible for examining 
an asylum application lodged in one of the Member 
States by a third-country national – Dublin Regulation 
(RD) (ENTRY INTO FORCE: March 2003)  

 ADD NEW DIRECTIVE/REGULATION 
 
 
African Union (AU) treaties and dates of ratification  
 

Menu 

 African Charter on Human and Peoples’ Rights, 1981 
(ACHPR) + YEAR RATIFICATION 

 African Charter on the Rights and Welfare of the Child 
(ACRWC), 1990 + YEAR RATIFICATION 

 Protocol to the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa (Maputo 
Protocol), 2003 (APRW) + YEAR RATIFICATION 

 ADD NEW TREATY 
 
 
Reservations to African Union treaties  
 
Menu 
 

 ACHPR Article 2, non-discrimination  

 ACHPR Article 3, equality before the law 

 ACHPR Article 4, right to life  

 ACHPR Article 5, recognition of legal status, freedom 
from torture and ill-treatment  

 ACHPR Article 6, right to liberty and security, protection 
from arbitrary arrested or detention  

 ACHPR Article 7, procedural guarantees  

 ACHPR Article 8, freedom of conscience and religion  

 ACHPR Article 16, right to health  

 ACHPR Article 17, right to education  

 ACRWC Article 3, non-discrimination  

 ACRWC Article 5, right to life  



 ACRWC Article 9, freedom of thought, conscience and 
religion  

 ACRWC Article 11, right to education  

 ACRWC Article 12, right to rest and leisure  

 ACRWC Article 14, right to health, food and water  

 ACRWC Article 16, protection from torture and ill-
treatment  

 ACRWC Article 17, procedural guarantees, freedom from 
torture and ill-treatment, separation from adults in 
detention or imprisonment, legal assistance  

 ACRWC Article 19, separation and safeguards  

 ACRWC Article 30, children of imprisoned mothers, 
alternatives to confinement  

 APRW Article 2, elimination of discrimination against 
women  

 APRW Article 3, right to dignity, protection from violence  

 APRW Article 4, rights to life, integrity and security of 
the person, protection from violence and ill-treatment, 
reparation  

 APRW Article 8, equality before the law  

 APRW Article 14, right to health  

 APRW Article 15, right to food and water  

 APRW Article 24, rights of women in detention, right to 
be treated with dignity  

 APRW Article 25, remedies  

 ADD NEW RESERVATION 
 

 
Organization of American States (OAS) treaties and dates of ratification  
 
Menu 

 American Convention on Human Rights, 1969 (ACHR) + 
YEAR RATIFICATION 

 Additional Protocol to the American Convention on 
Human Rights in the Area of Economic, Social and 
Cultural Rights, 1988 (APACHR) + YEAR RATIFICATION 

 Inter-American Convention on the Prevention, 
Punishment and Eradication of Violence against Women 
(Convention of Belem do Para), 1994 (CBDP) + YEAR 
RATIFICATION 

 Inter-American Convention to Prevent and Punish 
Torture, 1985 (IACPPT) + YEAR RATIFICATION 

 Inter-American convention on Forced Disappearance of 
Persons, 1994 (IACFDP) + YEAR RATIFICATION 

 ADD NEW TREATY 
 
Reservations to Organization of American States treaties  
 
Menu 



 ACHR Article 1, obligation to respect rights (non-
discrimination)  

 ACHR Article 4, right to life  

 ACHR Article 5, right to humane treatment (freedom 
from torture)  

 ACHR Article 7, right to personal liberty  

 ACHR Article 8, right to a fair trial  

 ACHR Article 10, right to compensation  

 ACHR Article 12, freedom of conscience and religion  

 ACHR Article 24, right to equal protection  

 ACHR Article 25, right to judicial protection  

 APACHR Article 3, obligation of non-discrimination  

 APACHR Article 10, right to health  

 APACHR Article 12, right to food  

 APACHR Article 13, right to education  

 APACHR Article 16, rights of children  

 CBDP Article 4, right to life, to physical integrity, to 
personal liberty and security, freedom from torture, right 
to equal protection before the law, procedural 
safeguards, right of freedom to profess her religion and 
beliefs  

 CBDP Article 6, right to be free from all forms of 
discrimination  

 CBDP Article 8, education and training of all those 
involved in the administration of justice, police and 
other law enforcement  

 IACPPT Article 1, prevention and punishment of torture  

 IACPPT Article 6, prevention and punishment of torture  

 IACPPT Article 7, training of police officers and other 
public officials responsible for the custody of persons 
temporarily or definitively deprived of their freedom 
prevention and punishment of torture  

 IACPPT Article 8, investigations into allegations of 
torture prevention and punishment of torture  

 IACPPT Article 9, right to compensation for victims of 
torture prevention and punishment of torture  

 IACFDP Article 8, training of public law-enforcement 
personnel or officials  

 IACFDP Article 11, detention in recognized places and 
maintenance of official up-to-date registries, procedural 
standards  

 ADD NEW RESERVATION 
 

 
League of Arab States treaties and dates of ratification  
 
Menu 

 Revised Arab Charter on Human Rights(AC)  – Arab 
Charter, 2004 + YEAR RATIFICATION 



 ADD NEW TREATY 
 
Reservations to League of Arab States treaties  
 
Menu 

 AC Article 3, non-discrimination 

 AC Article 5, right to life  

 AC Article 8, freedom from torture or ill-treatment, right 
to compensation  

 AC Article 11, equality before the law  

 AC Article 12, right to legal remedy  

 AC Article 13, right to fair trial  

 AC Article 14, right to liberty and security, procedural 
guarantees, medical examination, right to compensation  

 AC Article 16, procedural guarantees, legal assistance  

 AC Article 19, right to compensation 

 AC Article 20, right to be treated with humanity, 
conditions of detention  

 AC Article 23, right to effective remedy  

 AC Article 30, freedom of thought, conscience and 
religion  

 AC Article 38, right to food 

 AC Article 39, right to health 

 ADD NEW RESERVATION  
 
 
South Asian Association for Regional Cooperation (SAARC) treaties and 
dates of ratification  
 
Menu 

 Convention on Regional Arrangements for the 
Promotion of Child Welfare in South Asia, 2002 + YEAR 
RATIFICATION 

 Convention on Prevention and Combating Trafficking in 
Women and Children for Prostitution 2002 + YEAR 
RATIFICATION 

 ADD NEW TREATY 
 
 
Reservations South Asian Association for Regional Cooperation 
(SAARC) treaties  
 
Menu 

 CPCTWC Article 9, health care  

 CWC Article 4, non-discrimination, protection from 
torture and ill-treatment, treatment in detention, 
education and health  

 ADD NEW RESERVATION 
 



Organization of Islamic Cooperation (OIC) treaties and dates of 
ratification  
 
Menu 

 Covenant on the Rights of the Child in Islam, 2004 + 
YEAR RATIFICATION 

 ADD NEW TREATY 
 
Reservations to Organization of Islamic Cooperation treaties  
 
Menu 

 CRCI Article 5, non-discrimination  

 CRCI Article 6, right to life, protection from abuse  

 CRCI Article 8, protection from separation from parents, 
best interest of the child  

 CRCI Article 12, right to education 

 CRCI Article 13, right to rest and play  

 CRCI Article 15, access to health care  

 CRCI Article 17, protection from torture and ill-treatment  

 CRCI Article 19, legality of detention, procedural 
safeguards, and legal assistance, special needs of 
children  

 ADD NEW RESERVATION 
 
Association of Southeast Asian Nations (ASEAN) treaties and dates of 
ratification.  
 
Menu 

 ADD NEW TREATY + YEAR RATIFICATION 
 
 

Reservations to Association of Southeast Asian Nations treaties  
 
Menu 

 ADD NEW RESERVATION 
 

 
Field IV.2.3: Regional judicial decisions on individual complaints: This 
field will allow researchers to record information about decisions made by 
regional judicial bodies on individual complaints that are related to immigration 
detention. Researchers will be able to enter multiple complaints for each 
regional judicial body. For each New Decision entered, there will be (1) a 
drop-down menu to select the relevant regional judicial body; (2) a text box 
called “Case Details” to enter the necessary identifying information for the 
decision (for example, “Bakhtiyari v Australia (2003) 1069/20029”); and (3) 
menu to enter the “Decision Year.”    
 
Judicial bodies multiple-choice menu options 

 European Court of Human Rights (ECtHR) 



 Court of Justice of European Union (CJEU) 

 African Commission on Human and Peoples' Rights 
(ACHPR) 

 Inter-American Court of Human Rights (IACtHR) 

 ADD NEW JUDICIAL BODY 
   
 
Field IV.2.4: Relevant recommendations issued by regional human rights 
mechanisms This field allows researcher to provide details about the 
recommendations issued by regional human rights mechanisms. For each 
New Recommendation entered, there will be three main menus: (1) a drop-
down menu to select the relevant special procedure (please title this drop 
down menu “Regional Human Rights Mechanism”) for the recommendation in 
question; (2) a text box called “Recommendation Excerpt” which will allow for 
VERY LONG entries of text taken directly from the recommendation; and  (3) 
menu to enter the “Recommendation Year.”  NO YEAR OBSERVATION. 
 
Human rights mechanisms menu options 

 European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment (CPT) 

 European Commission against Racism and Intolerance 
(ECRI) 

 Council of Europe Commissioner for Human Rights  

 Inter-American Commission on Human Rights (IACHR) 

 Inter-American Rapporteurship on the Rights of Persons 
Deprived of Liberty (IARRPDL) 

 Inter-American Rapporteurship on the Rights of 
Migrants (IARRM)  

 Special Rapporteur on Prisons and Conditions of 
Detention in Africa (SRPCD) 

 Special Rapporteur on Refugees, Asylum Seekers, IDPs 
and Migrants in Africa (SRRASM) 

 ADD NEW HUMAN RIGHTS MECHANISM 
 

 
3. Bilateral/multilateral agreements linked to readmission (RAD) 
 
Field I.3.1 This field allows researchers to provide details readmission 
agreements it has with other countries. It will provide a multiple-choice menu 
that allows researchers to select the country with which the state in question 
has signed bilateral or regional readmission-related agreements. The list of 
countries in the menu is the list of countries used for the overall database. 
Additionally, when filling in data for EU countries, it will be necessary to “Add 
New” for each external EU country with which the EU has established 
agreements, stating for example “Mexico (EU agreement).” When filling in the 
data for Mexico, researchers will select “EU” from the list of agreements in the 
drop down menu. For each country selected by researchers for a bilateral or 
regional readmission agreement they will be able to choose the year in which 



it came into force. The year menu will begin from 1950 and continuing through 
to 2013, with the option to “ADD NEW YEAR.” 
 
Menu Listing Agreements 
 

 XXX Country + date 

 ADD NEW Agreement + date 
 
 
4. Non-treaty-based human rights mechanisms  
 
Field I.4.1: Visits by Special Procedures of the Human Rights Council 
(SP): This field will be a multiple choice menu that will allow researchers to 
select each of the special procedures that have visited the country in question 
as well as the year of the last visit. The year-visit submenu will begin with the 
year 1990 and continue through to 2013, with the option to ADD NEW YEAR. 
It will also include an option to “ADD NEW SPECIAL PROCEDURE” 
 
Special Procedures Menu 

 

 Working Group on arbitrary detention  

 Special Rapporteur on the promotion and protection of 
human rights while countering terrorism  

 Special Rapporteur on extrajudicial, summary or 
arbitrary executions  

 Special Rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard of physical 
and mental health  

 Special Rapporteur on the human rights of migrants  

 Special Rapporteur on contemporary forms of racism, 
racial discrimination, xenophobia and related 
intolerance  

 Special Rapporteur on freedom of religion or belief  

 Special Rapporteur on the sale of children, child 
prostitution and child pornography  

 Special Rapporteur on torture and other cruel, inhuman 
or degrading treatment or punishment  

 Special Rapporteur on trafficking in persons, especially 
in women and children  

 Special Rapporteur on violence against women, its 
causes and consequences  

 ADD NEW SPECIAL PROCEDURE 
 
Field I.4.2 Relevant Recommendations by Special Procedures of the 
Human Rights Council: This field allows researcher to provide details about 
the recommendations issued by special procedures. For each New 
Recommendation entered, there will be three main menus: (1) a drop-down 
menu to select the relevant special procedure (please title this drop down 
menu “Special Procedures”) for the recommendation in question; (2) a text 



box called “Recommendation Excerpt” which will allow for VERY LONG 
entries of text taken directly from the recommendation; and  (3) menu to enter 
the “Recommendation Year.”  NO YEAR OBSERVATION. 
 
Special Procedures Menu 

 

 Working Group on arbitrary detention  

 Special Rapporteur on the promotion and protection of 
human rights while countering terrorism  

 Special Rapporteur on extrajudicial, summary or 
arbitrary executions  

 Special Rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard of physical 
and mental health  

 Special Rapporteur on the human rights of migrants  

 Special Rapporteur on contemporary forms of racism, 
racial discrimination, xenophobia and related 
intolerance  

 Special Rapporteur on freedom of religion or belief  

 Special Rapporteur on the sale of children, child 
prostitution and child pornography  

 Special Rapporteur on torture and other cruel, inhuman 
or degrading treatment or punishment  

 Special Rapporteur on trafficking in persons, especially 
in women and children  

 Special Rapporteur on violence against women, its 
causes and consequences  

 ADD NEW SPECIAL PROCEDURE 
 

 
Field I.4.3 Relevant Recommendations of the Universal Periodic Review 
of the UN Human Rights Council: This field will be a YES/NO menu that will 
allow researchers to indicate whether the country in question has been issued 
relevant recommendations about its immigration-related detention policies or 
practices during the Universal Periodic Review. It will also include a submenu 
that will allow researchers to designate the last year such recommendations 
were issued, starting with year 2008 and going through until 2013 with the 
option to ADD NEW YEAR. 
 



 

DOMESTIC LAWS AND POLICIES  
 
Add contents 
 
A. Legal tradition  
Field III.A.1This field will allow researchers to indicate all the type(s) of legal tradition(s) 
in each country. If a country has more than one tradition, select “Add Another rItem.”  No 
observation date.  
 
Menu 
 

 Civil law 

 Common law 

 Customary law 

 Jewish law 

 Muslim law 
 
B. Laws and regulations  
 
Field III.B.1: Constitutional guarantees? This field (to be titled Constitutional 
guarantees? in the database) will provide a YES/NO menu that will allow researchers to 
designate whether the country in question has a constitution that provides specific 
protections relevant to immigration detention (“Constitutional protections” Yes/No). 
For those countries where “YES” is selected, a subfield (titled “Constitution and 
Relevant Articles) will be provided to allow researchers to manually type in the name of 
the constitution (the English-language translation of the name with the option to include 
the native-language name in parenthesis) and to list the relevant articles of the 
constitution. There will also be a YEAR ADOPTED field and a LAST YEAR AMENDED 
field, both of which will go back as far as 1750. No observation date.  
 
Field III.B.2: Core pieces of national legislation: This field will provide researchers the 
option to manually type in the name(s) of core national legislation. There will be an ADD 
NEW option to enter multiple pieces of legislation. For each piece of legislation added, 
will be a YEAR ADOPTED field and a LAST YEAR AMENDED field. No observation 
date.  
 
Field III.B.3: Additional legislation This field will provide researchers the option to 
manually type in the name(s) of additional national legislation that provide rights and 
guarantees related to immigration detention as well as the date(s) legislation was last 
revised. There will be an ADD NEW option to enter multiple pieces of legislation. For 
each piece of legislation added, will be a YEAR ADOPTED field and a LAST YEAR 
AMENDED field. No observation date.  
 
Field III.B.4: Regulations, standards, guidelines: This field will provide researchers 
the ability to manually type in the name of relevant regulations, standards, or guidelines 



and the dates they were issued. There will be an ADD NEW option to enter multiple 
regulations. For each piece of regulation added, there will be a YEAR PUBLISHED. No 
observation date.  
 
 
 
C. Grounds for administrative immigration-related detention 
 
Field III.C.1: Immigration-status-related grounds This field will be a multiple-choice 
menu that will provide researchers the option to choose the status-related grounds 
provided in legislation for detaining non-citizens. It will provide the option to ADD NEW 
GROUND. It will have “Year observation” date. 
 
Menu 
 

 Detention to prevent unauthorised entry at the border  

 Detention to establish/verify identity and nationality  

 Detention for irregular entry, exit or stay  

 Detention for failing to respect non-custodial measures 

 Detention for failing to respect a voluntary removal order  

 Detention to effect removal  

 Detention during the asylum process  

 Detention to prevent absconding 

 Detention by executive discretion 

 Detention pending transfer to another Schengen country 

 ADD NEW GROUND 
 
 
Field III.C.2: Non-immigration-status-related grounds providing for administrative 
detention in immigration legislation. This field will be a multiple-choice menu that will 
provide researchers the option to choose non-immigration-related grounds that are 
provided in immigration legislation for detaining non-citizens in administrative detention. 
It will provide the option to ADD NEW GROUND. It will have “Year observation” date. 
 
Menu 
 

 Detention on health-related grounds  

 Detention on public order, threats or security grounds  

 Detention for suspicion of terrorist-related activities  

 ADD NEW GROUND 
 
 
D. Criminalization of immigration-related violations 
 
Field III.D.1: Does the country provide specific criminal penalties for immigration-
related violations? This field will be comprised of two YES/NO menus that allow 



researchers to indicate whether the country in question provides specific criminal 
penalties–fines and incarceration—in law for immigration-related violations. It will have 
“Year observation” date. 
 
 Menu: Fines: YES/NO 
 Menu: Incarceration: YES/NO 
 
Field III.D.2: Grounds for criminal immigration-related detention/incarceration and 
maximum potential duration of incarceration: This field will provide researchers a 
multiple-choice menu to select the ground(s) provided in legislation for incarcerating a 
person for criminal convictions on immigration-status-related violations. The field will 
provide an option ADD NEW so that researchers can add additional grounds as 
necessary. For each ground selected there will be an accompanying subfield that allows 
researchers to type in the maximum length of criminal incarceration (number of days) 
provided in law for violating that specific ground. It will have “Year observation” date. 
 
Menu 

 Illegal entry 

 Illegal re-entry 

 Declared inadmissible by another Schengen state|Declared inadmissible by 
another Schengen state 

 ADD NEW GROUND 
 
 
E. Length of detention 
 
Field III.E.1: Maximum length for administrative immigration detention in law. This 
field will allow researchers to select either “NO LIMIT” or the total number of days people 
can be detained, from 1 to 500, with the option to ADD NEW LIMIT.  It will have “Year 
observation” date. 
 
Days 

 NO LIMIT 

 1 

 2 

 … 

 500 

 ADD NEW LIMIT 
 
 
Field III.E.2: Longest recorded instance of immigration detention. This field will allow 
researchers to entry the maximum number of days that the state has ever held a person 
continuously in administrative immigration detention. It will have “Year observation” date. 
 

Field III.E.3: Maximum length of time in custody prior to issuance of a detention 
order. This field will allow researchers to indicate the maximum amount of time a person 



can be help in custody before being formally issued a detention order or equivalent. It will 
provide a submenu that will allow researchers to select either “NO LIMIT” or the total 
number of days people can be detained, from 1 to 500 days, with the option to ADD 
NEW LIMIT. It will have “Year observation” date. 
 

Field III.E.4: Average length of detention. This field will allow researchers to indicate 
the approximate average length of time spent in administrative immigration detention. It 
will provide a submenu that will allow researchers to select from 1 to 500 days, with the 
option to ADD NEW AVERAGE. When statistics are provided in fractions (eg 9.7) 
researchers will ADD NEW to provide the fraction. It will have “Year observation” date. 
 

Field III.E.5: Maximum length of detention for asylum-seekers. This field will allow 
researchers to select either “NO LIMIT” or the total number of days asylum seekers can 
be detained, from 1 to 500, with the option to ADD NEW LIMIT. It will have “Year 
observation” date.  
 
Days 

 NO LIMIT 

 1 

 2 

 … 

 500 

 ADD NEW LIMIT 
 

Field III.E.6: Maximum length of detention for persons detained upon arrival at 
ports of entry. This field will allow researchers to indicate the maximum length of 
detention upon arrival at ports of entry, including land borders, airports, and seaports. It 
will provide researchers a menu to select from 1 to 500, with the option to ADD NEW 
LIMIT. It will have “Year observation” date. 
 
Days 

 NO LIMIT 

 1 

 2 

 … 

 500 

 ADD NEW LIMIT 
 

 
F. Procedural standards  
 

Field III.F.1: Provision of basic procedural standards. This field will provide a list of 
procedural standards, each of which will be accompanied by two checkboxes -- “In law” 
and “In practice” – to indicate whether there standards are adhered to. It will have “Year 
observation” date. 
 
Menu        In law  In practice   



 
Information to detainees     x   x        
Right to legal counsel      x     
Access to free interpretation services 
Access to consular assistance 
Access to asylum procedures 
Independent review of detention 
Right to appeal the lawfulness of detention 
Complaints mechanism regarding detention conditions  
Compensation for unlawful detention 

  
 
G. Non-custodial measures (alternatives to detention) 
 
Field III.G.2: Types of non-custodial measures adopted: This field will be multiple-
choice menu that allows researchers to select the types of non-custodial measures 
officially made available. The list of measures is based in part on those provided in 
UNHCR’s 2013 Detention Guidelines. For each item, there will be an option to select “In 
Law” and/or “In Practice.” It will have “Year observation” date. 
 
Menu options 

 Unconditional release   In Law  In Practice 

 Release on bail    In Law  In Practice 

 Provision of a guarantor   In Law  In Practice 

 Supervised release (reporting)  In Law  In Practice 

 Electronic monitoring   In Law  In Practice 

 Home detention (curfew)   In Law  In Practice 

 Registration/deposit of documents In Law  In Practice 

 Designated regional residence  In Law  In Practice 

 Designated non-secure housing  In Law  In Practice 

 ADD NEW MEASURE   In Law  In Practice 
 

Field III.G.3: Impact of alternatives: This field will allow researchers to indicate 
whether there is evidence demonstrating that since the adoption of alternatives-to-
detention measures the rate of detention in the country has INCREASED or 
DECREASED either overall or for a subset of the potential detainee population. In 
addition, the menu will provide the option to select NOT APPLICABLE OR UNKNOWN. 
The field will be accompanied by a text box that allows researchers to briefly describe 
nature of the impact that has been observed (for instance, whether an increase has 
been observed for just families in detention or overall, and the extent to which this has 
been shown to be a result of the adoption of non-custodial measures). It will have “Year 
observation” date. 
 
Menu options 

 Increased 

 Decreased 

 Not applicable 



 Unknown 
 
 
H. Vulnerable persons 
 
Field III.H.1: Detention of vulnerable persons: This field is to indicate the situation of 
vulnerable people in the given country. The field will provide a menu with two rows of 
checklists, one for indicating whether each particular vulnerable group can be detained 
in law, and a second for indicating if they are in practice. It will have “Year observation” 
date. 
 
Menu options     In law  In practice  

 Unaccompanied minors 

 Accompanied minors  

 Asylum seekers 

 Women 

 Pregnant women  

 Stateless persons 

 Elderly 

 Victims of trafficking 

 Persons with disabilities 

 ADD NEW GROUP 
 

 

I. Mandatory detention  
 
 Field III.I.1 Mandatory detention: This field will be a YES/NO menu that allows 
researchers to indicate whether the country in question has legal statutes or regulations 
providing for mandatory detention. In cases where “YES” is selected, there will be a 
multiple-choice submenu to indicate the categories of non-citizens who are subject to 
mandatory administrative detention. It will have “Year observation” date. 
 
Main Menu: YES/NO 
Submenu options: 

 All asylum seekers 

 Persons who request asylum upon arrival at a port of entry 

 Persons who request asylum after entry  

 Persons who request asylum after being placed in removal proceedings 

 All apprehended non-citizens who do not have proper documentation 

 Non-citizens who have been placed in removal proceedings 

 Non-citizens who have violated a re-entry ban 

 ADD NEW 
 
 
J. Expedited removal and re-entry ban  
 



 Field III.J.1 Expedited/fast track removal: This field will be a YES/NO menu that 
allows researchers to indicate whether the country in question uses expedited/fast track 
removal procedures. It will have “Year observation” date. 
 
Field III.J.1 Re-entry ban: This field will be a YES/NO menu that allows researchers to 
indicate whether the country in question imposes re-entry bans. It will have “Year 
observation” date 
 



 

IMMIGRATION AND DETENTION-RELATED STATISTICS  
 
A. Detention, expulsion, and incarceration statistics  
B. Demographics and immigration-related statistics  
 
 
A. Detention, expulsion, and incarceration statistics  
 
Field II.A.1 Number of immigration detainees This field will be used to manually type 
in the total number of immigration detainees during a given year-observation. Year-
observation.  
 
Field II.A.2 Number of detained asylum seekers This field will allow researchers to 
manually type in the number of asylum seekers placed in administrative immigration 
detention during a given year-observation. Year-observation.  
 
Field II.A.3 Number of detained minors This field will allow researchers to manually 
type in the annual number of people under the age of 18, including both accompanied 
and unaccompanied minors, placed in administrative immigration detention during a 
given year-observation. Year-observation.  
 
Field II.A.4 Number of apprehensions of non-citizens. This field will be used to 
manually type in the total number of apprehensions of non-citizens during a given year-
observation. Year-observation.  
 
Field II.A.5 Immigration detainees as a percentage of total international migrant 
population. This field will be used to manually type in the total number of immigration 
detainees as a percentage of the country’s total international migrant population during a 
given year-observation. Year-observation.  
 
Field II.A.6 Estimated total immigration detention capacity. This field will be used to 
manually type in the estimated total immigration detention capacity of the country—
including in administrative, criminal, and ad hoc facilities—during a given year-
observation. Year-observation.  
 
Field II.A.7 Estimated capacity of dedicated long-term immigration detention 
centres. This field will be used to manually type in the total detention capacity of 
country’s dedicated immigration detention centres during a given year-observation. 
Year-observation. 
 
Field II.A.8 Number of different types of facilities used for immigration detention 
purpose. This field will provide a list of different types of facilities and a box next to each 
type that will allow researchers to type in the number of each type that are used during a 
given Year Observation. There will be the option to leave the number field empty if there 
is no data for that particular type of facility. Important to note, for each item on the 



menu, there must be a Year-observation corresponding to that item because we may 
only have data about only some or a few of these during a given year. If it is easier, this 
field can be broken into 6 separate fields, one for each type of facility.  
Menu 
Dedicated long-term immigration detention centres  # 
Dedicated medium-term immigration detention centres  # 
Immigration offices       # 
Transit facilities         # 
Criminal facilities         # 
Ad hoc facilities        # 
 
Field II.A.9 Number of persons expelled (voluntary returns and deportations). This 
field will allow researchers to manually type in the number of persons expelled 
(returned/deported) from the country in question during a given year-observation. Year-
observation. 
 
Field II.A.10 Percentage of persons removed in relation to total number of people 
placed in removal procedures. This field will provide researchers the option to select 
the percentage of persons removed in relation to total number of people placed in 
removal procedures during a given year-observation. The menu will provide the option to 
choose between 1 and 100 percent. Year-observation.   
 
Field II.A.11 Criminal prison population This field will be used to manually type in the 
total criminal prison population in the country in question (including pre-trial detainees 
and remand/pre-charge prisoners) during a given year-observation. Year-observation.  
 
Field II.A.12 Percentage of foreign prisoners. This field will be used to indicate the 
percentage of foreign criminal prisoners in the country in question during a given year-
observation. Year-observation. The menu will provide the option to choose between 1 
and 100 percent.  
 
Field II.A.13 Prison population rate. This field will be used to type in the criminal prison 
population rate (per 100,000 of national population) during a given year-observation. 
Year-observation. 
 
 
B. Demographics and immigration-related statistics  
 
Field II.B.1 Population. This field will allow researchers to manually type in the total 
population of the country in question during a given year-observation. Year-observation.  
 
Field II.B.2 International migrants. This field will allow researchers to manually type in 
the total number of international migrants in the country in question during a given year-
observation. Year-observation.  
 
Field II.B.3 International migrants as a percentage of the population. This field will 
allow researchers to select the percentage of international migrants with respect to the 



total population of the country in question during a given year-observation. Year-
observation.The menu will provide the option to choose between 1 and 100 percent. 
 
Field II.B.4 Estimated number of undocumented migrants. This field will allow 
researchers to manually type in the estimated number of undocumented migrants in the 
country in question during a given year-observation. Year-observation.  
 
Field II.B.5 Refugees. This field will allow researchers to manually type in the number of 
recognized refugees in the country in question during a given year-observation. Year-
observation. 
 
Field II.B.6 Ratio of refugees per 1000 inhabitants. This field will allow researchers to 
type in the number of refugees per 1000 inhabitants in a given country using UNHCR’s 
yearly statistics. Year-observation. The menu will allow researchers to type in 
percentages that include decimal points (ie 1.1, or 13.45, etc) 
 
Field II.B.7 Total number of new asylum-seekers applications. This field will allow 
researchers to manually type in the total number of new asylum applications in the 
country in question during a given year-observation. Year-observation.  
 
Field II.B.8 Refugee recognition rate. This field will allow researchers to select the 
refugee recognition rate in the country in question (the recognition rate is a percentage, 
from 1 to 100 percent) during a given year-observation. Year-observation. 
 
Field II.B.9 Stateless persons. This field will allow researchers to manually type in the 
number of stateless persons in the country in question during a given year-observation. 
Year-observation. 
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Annex 4. Questionnaire on Immigration Detention Law and Practice  

 
Name(s) of respondent(s)________________________________ 

 

Organization ________________________________________ 

 

Date completed ______________________________________ 

 

 

SECTIONS 

 

A. Legal Framework 

B. Detention Regime 

C. Procedural Standards 

D. Alternatives, Costs, and Other Detention-related Details  

E. Detention Infrastructure  

 
NOTE ON SOURCES: This questionnaire requires that you provide details about the sources of 

information used to complete each question. Sources can include a specific law or policy, NGO reports, 

government or international organization publications, media reports, or court cases. Additionally, 

sources could be individual observations made by the person(s) completing the questionnaire as well as 

interviews with knowledgeable sources in government or non-governmental organisations. In the case of 

interviews, please indicate the full name of the person interviewed, his/her job title or position, the date 

of the interview, and the name and position of the person who carried out the interview. If the source is a 

personal observation made by the respondent during a visit to a detention centre or other relevant 

experience, the source information must specify precisely when this observation was made and its 

context.  
 

A. Legal Framework 

 
 

1) LEGAL GROUNDS FOR IMMIGRATION DETENTION 
 

 Full names (in original official language and translated into English) of most recent 

immigration and asylum laws that have provisions on administrative immigration-related 

detention, as well as date of adoption and any amendments that have been made since 

adoption of law.  Indicate sources of information, including web pages. Please provide 

source/reference for English text if it is a translation. 

 

 List the grounds for detaining noncitizens for immigration-related reasons only  (i.e. 

overstaying visas, unauthorized entry, etc) as well as the specific law(s) (including relevant 

articles/sections) where these grounds are provided.  

 

 

 

 

2) VULNERABLE GROUPS 

 
Please detail whether laws (or regulations) provide specific provisions for the protection of the 

following vulnerable groups as well as any conditions under which they can be detained.  Please 

indicate both law, and practice (especially if practice is different from legal provisions): 
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 Asylum seekers: 

 

 Minors (unaccompanied and accompanied): 

 

 Stateless persons: 

 

 Victims of trafficking:  
 

 Recognized refugees: 

 

  

3) PROPOSED CHANGES IN LEGISLATION AND/OR POLICY 

 
 Are any new laws or policies under consideration at this time in your country that would 

impact the current detention regime? If “Yes,” please describe. Provide sources/references. 

 

 

 

 

4) FEDERAL/DECENTRALIZED SYTEMS  

 
 Please indicate if your country has a federal or centralized form of national governance. If 

your country is a federal (or decentralized) system please describe variations in detention 

policies/laws between states/cantons/regions/provinces. 

 

 

 

 

5) FORMAL CRIMINALISATION  

 
 Describe any penalties (fines, incarceration) that are provided in criminal law (as opposed 

to administrative immigration law) specifically for violations linked to immigration status. 

List the specific laws/articles.  

 

 

 Are these criminal law sanctions systematically applied? If not, under what specific 

circumstances are they applied?  
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B. Detention Regime 
 

 

6) LENGTH OF DETENTION (provide source/reference including website 

references if available) 
 

 Is there a maximum length of detention in law for non-citizens who have been taken 

into administrative custody for immigration status-related reasons? Describe limits; 

list law or policy. 

 

 Can maximum detention limits be extended for specific reasons? Please detail and 

provide law or policy.  

 

 Is there a maximum length of time a noncitizen can be held in custody before they 

are formally issued a detention order by relevant body/court (i.e. at ports of entry)? 

 

 What is the longest recorded instance of immigration detention? Please provide 

details.  

 

 What is the average length of time for administrative immigration detention during 

[YEAR/other administrative period]? Please provide source. 

 

 Please describe any variations in maximum detention periods for pre- and  post-

removal/expulsion orders. Please provide source. 

 

 Is there a different maximum length for asylum-seekers? Please describe. 

 

 Is there a different length for persons detained at the points of entry 

(borders/airports)?  Please provide source. 

 

 Are maximum detention lengths respected? Please describe.  

 

 

 

7) NONDEPORTABLE PERSONS (provide source/reference including website 

references if available) 

 

 
 Please describe any specific provisions regarding the treatment of noncitizens who have 

reached their maximum lengths in detention but remain nondeportable. 

 

 

 

8) PLACES OF DETENTION 

 
 Does law or policy describe what places can be used for the purposed of administrative 

immigration detention? Please list the relevant laws/policies/regulations and describe their 

relevant provisions.  

 

 

 

 

9) DETAINING AUTHORITIES  
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 Does law or policy empower specific law enforcement bodies to arrest/detain people for 

immigration-related reasons? Please list the relevant laws/policies/regulations and describe 

their relevant provisions.  

 

 

 

 

10) CUSTODIAL AUTHORITIES 

 
 Which government agency has overall custody of noncitizens held in administrative 

immigration detention? Please list the relevant laws/policies/regulations and describe their 

relevant provisions.  

 

 

 Are different categories or detainees (i.e. minors, asylum seekers, etc) in the custody of 

different agencies?  

 

 

 

 

11) SEGREGATION  

 
 Does law or policy provide for separating detainees for: 

 

o  Legal reasons (separating criminal detainees from immigration detainees) 

o Gender (separating women and men) 

 And/or detaining women with families (when family detention units exist) 

o Age reasons (separating unaccompanied children from adults) 

o Families (are there special detention units for children) 

 

 Please list the relevant laws/policies/regulations and describe their relevant provisions.  

 

 

 

 

12) DISTINCTIONS / DISCRIMINATION 

 
 Are specific groups more often detained than other groups on grounds of nationality, 

ethnicity, gender, age, social status/poverty or other grounds? Please mention sources 

of information used for answering the question.  

 

 

 Are specific groups treated differently during detention on grounds of nationality, 

ethnicity, gender, age, social status/poverty or other grounds? Please mention sources 

of information used for answering the question. 

 

 

 



© Global Detention Project 2013 5 

C. Procedural Standards 
 

13) ACCESS TO LEGAL COUNSEL 
 

 Is detainee access to legal counsel provided in law/policy? Please describe level of 

access and cite law/policy. 

 Is this access provided in actual practice? Please describe sources of information. 

 Please describe type (public, private) of legal counsel detainees have access to. 

 Do noncitizens detained in transit zones have access to legal counsel? 

 

14) INFORMATION TO DETAINEES ABOUT DETENTION 

 
 Are detainees informed of the reason for detention? Please describe sources of 

information. 

 

 Is information provided in languages detainees understand? Please describe sources 

of information. 

 

15) CONSULAR ASSISTANCE 

 
 To your knowledge, are detainees informed of their right to consular assistance? Are there 

any limitations imposed on detainees regarding their access to consular representatives? 

 

16) CAN DETAINEES CLAIM ASYLUM?  

 
 Yes or No?  

 

 Please describe any limitations on ability to claim asylum while in detention.  

 

 Does UNHCR have access to immigration detainees? Please describe.  

 

17) REVIEW OF DETENTION 

 
 Is there an automatic judicial or administrative review of the necessity and legality of 

detention? Please cite law/policy. 

 

 How frequently are detention decisions reviewed? Please describe sources of information. 

 

 

18) APPEALS  

 
 Please describe provisions for appealing detention decision or challenging the lawfulness of 

detention. Please cite law/policy. 

 

19) COMPLAINTS 
 

 Do detainees have access to complaints mechanisms regarding their treatment in 

detention? Please describe.  

  

20)  TRANSLATION 

 Do detainees have access to free interpretation or translation services? 

 

21) COMPENSATION 

 Do detainees have access to compensation for unlawful detention? (please describe 

sources of information) 
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D. Additional Information 

 
 

22) ALTERNATIVES TO DETENTION 
 

The International Detention Coalition defines “alternatives to detention” as:  Any legislation, policy or 

practice that allows for asylum seekers, refugees and migrants to reside in the community with freedom 

of movement while their migration status is being resolved or while awaiting deportation from the 

country 

 

 According to this broad definition, please describe any alternative to detention laws, 

policies or practices that have been adopted or are under consideration in your country. 

For each non-custodial measure that has been officially adopted, please indicate whether it 

is used in practice.  

 

 

 If a country has adopted alternative to detention law, policy or practice has there been any 

discernible impact on detention practices? For example: 

o Have a decreasing number of people been detained for immigration purposes 

since the adoption of alternatives?  

o Has your country stopped detaining certain categories of migrants as a result of 

the adoption of alternatives (e.g. children, families, refugees and asylum seekers, 

survivors of torture or trauma, trafficked persons, aged persons, persons with 

mental or physical health concerns etc)?  

o Have conditions of detention or access to legal aid improved as a result of the 

adoption of alternatives? 

 

23) STATISTICS 
 

Do officials maintain statistics on the issues below? If yes, please provide details.  

 

 Number of people detained on immigration-related charges (YEAR)? 

 Number of children detained on immigration-related charges (YEAR)? 

 Number of asylum-seekers detained on immigration-related charges (YEAR)? 

 Total immigration detention capacity (YEAR)? 

 Average number of people in immigration detention at any given time (during what 

YEAR)?   Number of people deported (YEAR) 

 

24) COST OF DETENTION 
 

 Please detail any available information regarding the costs of immigration-related detention 

(annual budget, cost per detainee day, budget for building and maintenance, security, staff, food, 

etc). Please describe sources of information. 
 

25) CIVIL SOCIETY 
  

 List any nongovernmental organizations or national human rights mechanisms that work 

with or on behalf of detainees; describe their role and capacity.  
 

 Have NGOs or other rights mechanisms filed complaints in relation to migrant detention 

at the national,  regional, and international levels?  Detail recent or landmark cases. 
 

26) OFFICIAL VISITS and INTERNATIONAL COOPERATION 
 

 Please describe whether any international or regional rights bodies have made official 

visits to immigration detention centres in your country. Provide details about most recent 

visits as well as any outcomes (official reports, etc.) 
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 Does your country have readmission or other supra-state agreements that allow it to 

receive OR “return” third-country nationals? Please describe, indicate with which 

countries and name and date of agreement. 

 

 Does your country provide OR receive any financial or other forms of assistance from 

another country or international body (like the European Union or the International 

Organisation for Migration)? Please describe.  
 

27) OTHER ISSUES 
 

 Describe any relevant important issues in your national context that are not addressed in 

this state-level questionnaire (maximum 200 words). 
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E. Detention Infrastructure 
 

 

I. Overall Detention System: Please provide a brief overview of no more than 2-3 paragraphs 

describing the types of facilities that are typically used in your country for the purposes of immigration-

related detention, detailing the different facilities that may be used during the various phases of detention, 

from initial apprehension (including at ports of entry or upon making a an asylum claim) to eventual 

removal. Facilities can include police stations, local jails, prisons, dedicated immigration detention 

centres, airport lock ups, or any other kind of facility you are aware of, like former hotels or military 

bases. As part of this overview, provide a list of all the sites of immigration detention that you are aware 

of (including the name of the facility, its location, and the type of facility). Only include on the list those 

facilities that are typically used for periods of more than three days. (For a detailed description of how 

the Global Detention Project categorizes detention centres in its data, see “An Introduction to Data 

Construction on Immigration-related Detention,” available here: 

www.globaldetentionproject.org/fileadmin/publications/GDP_data_introduction_v2.pdf.) 

 

 

II. Individual Facility Data: Please choose 2-3 facilities (if that many exist) in your country, targeting 

the most used detention centres, and provide the following specific information for each of them: 

 

1) Official name of detention facility   

 

2) Type of facility: A. prison; B. police station, C. dedicated immigration detention centre; or D. 

other. If “other,” please carefully describe what kind of facility or camp it is.  

 

3) Location of facility (city and region/state)  

 

4) Name of agency or entity that manages the facility (for example, the police, the immigration authority, 

etc.) 

 

5) Detainee demographics (does the facility detain men, women, children, and/or families?) 

 

6) Detainee segregation: does the facility separate men, women and children? If it is a prison, are 

criminal detainees separated from immigration detainees? 
 

7) Facility capacity (the official number of people that can be detained in the facility) 

 

8) Reported population: Provide details 

 

9) Provide a description of the living conditions in each facility.  

 

 

http://www.globaldetentionproject.org/fileadmin/publications/GDP_data_introduction_v2.pdf
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1 Introduction 
 
Immigration scholars have long focused their attention on the apparent growing 
convergence between criminal justice and migration control systems. In particular, 
they have pointed to the tendency of formally administrative infractions to be 
included in criminal law, as well as to the intertwining of practices and discourses 
belonging to these two distinct spheres. The impact on migrants has often been 
harmful, ranging from tighter migration policies and the conflation of migration with 
criminality to negative public perception of non-citizens.  
 
This phenomenon, often dubbed “crimmigration,”1 involves two main issues: (1) 
formal criminalization, or the application of criminal procedures (leading to sanctions 
like incarceration or fines) for immigration-related violations; and (2) the apparent 
increasing reliance on measures that are more commonly associated—rightly or 
wrongly—with criminal law enforcement (like detention) for immigration law 
infractions. Borrowing from T. Miller, this second trend refers to “greater criminal 
punitiveness” within a formally administrative system of immigration regulation.2  
 
While much of the discussion of crimmigration has emerged from the work of 
scholars in the United States, more recently the term has been applied in Australia, 
Canada, and some European countries.3 This Global Detention Project working 
paper aims to contribute to this growing body of research by focusing on immigration 
and asylum law at the European Union (EU) level, with a special focus on 
immigration detention, or “the deprivation of liberty of non-citizens for reasons related 
to their immigration status.”4 The paper applies a narrowly circumscribed 
understanding of crimmigration—“crimmigration law”—that refers to the letter and 
practice of laws and policies at the intersection of criminal law and immigration law.5 
Immigration detention has two forms under EU law—detention pending asylum 
procedures and pre-removal detention—which are regulated by the (Recast) 
Reception Conditions Directive (RCD) and the Returns Directive (RD), respectively.6 

                                                 
1
 See, for example, Juliet P. Stumpf,  “The Crimmigration Crisis: Immigrants, Crime, and Sovereign 

2
 Miller, Teresa A. “Citizenship & Severity: Recent Immigration Reforms and the New Penology.” 

Georgetown Immigration Law Journal 17 (2003): 611–666, p. 619. 
3
 Michael Welch, “The Sonics of Crimmigration in Australia: Wall of Noise and Quiet Manoeuvring,” 

British Journal of Criminology 52, no. 2 (2012): 324–344; Thomas Derrick, “The Foreign-Born in the 
Canadian Federal Correctional Population,” in Social Control and Justice: Crimmigration in the Age of 
Fear, ed. Maria João Guia, Maartje van der Woude, and Joanne van der Leun (The Hague: Eleven 
International Publishing, 2013), 199–229; Alan Desmond, “Irregular Immigrants and Their Irish Citizen 
Children,” in Social Control and Justice: Crimmigration in the Age of Fear, ed. Maria João Guia, 
Maartje van der Woude, and Joanne van der Leun (The Hague: Eleven International Publishing, 
2013), 303–316. 
4
 The Global Detention Project’ definition of migration- related detention, 

http://www.globaldetentionproject.org/resources/glossary.html.  
5
 Stumpf, “Social Control and Justice: Crimmigration in the Age of Fear: Introduction,” p. 7. For the 

discussion on the scope of the definition of crimmigration and arguments for extending it to include 
also “social signs” of crimmigration, such as social practices, political discourses and perceptions, see 
Joanne van der Leun and Maartje van der Woude, “A Reflection on Crimmigration in the Netherlands: 
On the Cultural Security Complex and the Impact of Framing,” in Social Control and Justice: 
Crimmigration in the Age of Fear, ed. Maria João Guia, Maartje van der Woude, and Joanne van der 
Leun (The Hague: Eleven International Publishing, 2013), 41–60, p. 43-46. 
6
 “Reception Conditions Directive” refers to the recast of Directive 2003/9/EC, adopted in June 2013, 

Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down 
standards for the reception of applicants for international protection, OJ L 180, 29.6.2013, p. 96–116; 

http://www.globaldetentionproject.org/
http://www.globaldetentionproject.org/law/legal-framework/international/regional-norms-and-standards/europe.html
http://www.globaldetentionproject.org/resources/glossary.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0096:01:EN:HTML
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The rules on immigration detention provided for in both directives are referred to as 
“immigration detention regime.”  
 
An initial observation that emerges when applying the concept of crimmigration at 
the EU level is that the EU immigration detention regime partially restricts the scope 
of crimmigration. Recent rulings by the Court of Justice of the EU show that the 
Returns Directive poses some limits on Member States’ power to punish status-
related offences with imprisonment.7 Although in principle criminal legislation falls 
under the scope of the states’ competence, domestic penal provisions must be in 
compliance with EU law. In particular they must not jeopardize the achievement of 
the objectives pursued by the directive. On this basis, the Luxembourg judges found 
that imprisonment for the failure to comply voluntarily with the return decision or for 
irregular stay itself—imposed during or prior to return proceedings—is not 
compatible with the Returns Directive; that criminal prosecution leading to a term of 
imprisonment would delay removal; and that instead of putting the person concerned 
into jail, states should pursue their efforts to enforce return in line with the directive.8  
 
Nevertheless, this interpretation of the Returns Directive has only a limited impact on 
the criminalization of migration. In fact, states are free to impose a sentence of 
imprisonment if removal of the person concerned fails, and while in the course of 
return proceedings they may rely on other penal sanctions that would not prevent 
return process, like fines.9 
 
This working paper, however, focuses on the second facet of crimmigration 
mentioned earlier—the incorporation of measures more closely related to criminal 
justice into immigration proceedings and the “consciously asymmetric form” of this 
incorporation, as described by S. Legomsky. The paper tests Legomsky’s 
observation that “immigration law has been absorbing the theories, methods, 
perceptions, and priorities associated with criminal enforcement while explicitly 
rejecting the procedural ingredients of criminal adjudication.”10 In other words, as this 
paper contends, while it appears to be the case that the EU detention regime, like 
detention regimes elsewhere in the world, has in recent years increasingly taken on 
the trappings of some aspects of criminal justice systems, it is a severely incomplete 
appropriation, a fact that has important repercussions for both the wellbeing of 
detainees and our understanding of the evolution of detention in the EU sphere.  

                                                                                                                                                        
“Returns Directive” refers to Directive 2008/115/EC of the European Parliament and of the Council of 
16 December 2008 on common standards and procedures in Member States for returning illegally 
staying third-country nationals, OJ L 348, 24.12.2008, p. 98–107. EU legislation also allows for 
detention in the context of Dublin Regulation proceedings, it is however not relevant for the purposes 
of this paper.    
7
 Valsamis Mitsilegas, “The Changing Landscape of the Criminalisation of Migration in Europe: The 

Protective Function of European Union Law,” in Social Control and Justice: Crimmigration in the Age 
of Fear, ed. Maria João Guia, Maartje van der Woude, and Joanne van der Leun (The Hague: Eleven 
International Publishing, 2013), 87–113, p. 98-110. 
8
 Court of Justice of the European Union, Hassen El Dridi Alias Soufi Karim, Case C-61/11 PPU, April 
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Although detention measures sanctioned under EU law appear punitive in nature, 
the protective features of the criminal process are not assured under this law 
(although some states in the region do provide some of these features). This 
discrepancy is re-affirmed by states’ insistence—which is now mirrored at the EU 
level—that immigration detention is purely administrative and preventive in nature. 
The classification of immigration detention as administrative benefits states because 
it allows them to avoid providing immigration detainees with costly and time-
consuming procedural guarantees that people receive during criminal proceedings. 
Because of this selective application of processes that are normally associated with 
criminal law, crimmigration within EU law has the potential to render detainees more 
vulnerable while at the same time offering greater discretion to governments. The 
paper finds that one way to address this apparent excess in the EU detention regime 
would be to formally provide immigration detainees with standard fair trial guarantees 
to which persons incarcerated under criminal law are entitled. Because of the 
expenses this would involve, such a move could also encourage states to be more 
circumspect when making the decision to place a non-citizen in detention.11  
 
 

2 Immigration detention under EU law: formally administrative sanction    
 
Traditionally, immigration detention has been defined as an administrative 
procedure. As Legomsky observes, this legal tag allows states to “explicitly reject … 
the procedural ingredients of criminal adjudication.” This section details the 
differences between administrative detention and criminal detention in order to better 
scrutinize states’ insistence on labelling immigration detention administrative. It 
contrasts the protections accorded to immigration and criminal detainees under the 
European Convention on Human Rights (ECHR). Against this background, it fleshes 
out the main procedural guarantees that are lacking from the EU immigration 
detention regime due to its formal administrative label.  
 
 

2.1 Criminal vs. administrative detention under European human rights law 
 

Deprivation of liberty most commonly occurs during the enforcement of criminal law. 
Because of the impact that detention has on fundamental rights, detainees are 
entitled several procedural guarantees. First, when a person is arrested on suspicion 
of having committed a criminal offence, by virtue of article 5(3) of the ECHR, he is to 
be brought promptly before a judge or other officer authorized by law to exercise 
judicial power. This means that judicial review is automatic; the detainee does not 
have to apply for it.12 If the detainee is charged with a criminal offence, the same 
provision stipulates that he is entitled to trial within a reasonable period of time or 
must be released pending trial. In conjunction with the presumption of innocence 
enshrined in article 6(2) of the ECHR, this provision favours release and the 

                                                 
11 

For an exploration of this idea, see Dan Wilsher, "Detention of Immigrants: Enforcement, Non-
compliance, and Punishment," Presentation for the Global Detention Project, Graduate Institute of 
International and Development Studies, March 8, 2012, 
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 European Court of Human Rights, McKay v. the United Kingdom, 543/03, GC, October 3, 2006, 
para. 34. 
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authorities are obliged to consider alternatives to detention on remand. Where the 
risk of absconding may be avoided by bail or other measures, the accused shall be 
released.13  
 
Additionally, once a charge has been brought, pursuant to article 6(1) of the ECHR, 
the accused is entitled to “a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law.”14 The right to a fair trial—or 
due process of law—is based on the principles of the separation of powers and the 
independence of the judiciary from the executive. It is a broad concept whose 
content may vary depending of the proceedings at stake. However, at the very least 
it encompasses the intertwined requirements of equality of arms and adversarial 
proceedings. Equality of arms refers to a fair balance between the prosecution and 
defense, meaning that each party must be afforded a reasonable opportunity to 
present his case under conditions that do not place him at a substantial 
disadvantage vis-à-vis his opponent.15 Proceedings are adversarial if both 
prosecution and defense have the opportunity to have knowledge of and comment 
on the observations filed or evidence adduced by the other party.16 The notion of fair 
trial also includes minimum rights for accused in criminal proceedings, which 
according to article 6(3) of the ECHR include:  
 

(a) to be informed promptly, in a language which he understands and in detail, of the 
nature and cause of the accusation against him; 
(b) to have adequate time and facilities for the preparation of his defence; 
(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 
(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 
(e) to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court. 

 
Unlike detention under criminal law, administrative detention typically refers to 
deprivation of liberty ordered by the executive branch of government—rather than 
the judiciary—without criminal charges or trial.17 The United Nations (UN) Working 
Group on Arbitrary Detention describes it as “arrest and detention of individuals by 

                                                 
13

 Ibid., para. 41; European Court of Human Rights, Jablonski v. Poland, 33493/96, December 21, 
2000, para. 83-84. 
14

 Article 6(1) sets out the right to fair trial in both civil litigation, including public law proceedings, and 
criminal process. In line with the Strasbourg case-law, the proceedings concerning admission or 
expulsion of non-citizens are excluded from either limb of the right to fair trial. See Maaouia v. France, 
39652/98, October 5, 2000, para. 36; Taheri Kandomabadi v. the Netherlands (dec.), 6276/03 and 
6122/04, June 29, 2004. This working paper develops arguments to challenge the court’s position 
with respect to fair trial in criminal proceedings.    
15

 European Court of Human Rights, Dombo Beheer B.V. v. the Netherlands, 14448/88, October 27, 
1993, para. 33. 
16

 European Court of Human Rights, Ruiz-Mateos v. Spain, 12952/87, June 23, 1993, para. 63. 
17

 A parallel can be drawn with internment under international humanitarian law, i.e. administrative 
detention ordered for security reasons, allowed both in international and non-international armed 
conflicts; see the Fourth Geneva Convention, art. 42, 43 and 78; Protocol I, art. 75(3); Protocol II, art. 
5, see Jelena Pejic, “Procedural Principles and Safeguards for Internment/administrative Detention in 
Armed Conflict and Other Situations of Violence,” International Review of the Red Cross 87 (2005): 
375–391. 
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state authorities outside the criminal law context, for example for reasons of security, 
including terrorism, as a form of preventive detention, as well as to restrain irregular 
migrants.” It also highlights that “[t]he practice of administrative detention is informed 
by the belief that by detaining a person, a preventive action has been carried out 
thus securing society, community, and state.”18 Although not prohibited under 
international law, administrative detention should be nevertheless used as an 
exceptional measure. It is often inconsistent with the rule of law since it can involve 
deprivation of liberty without judicial guarantees, thus offering a broad discretion to 
the executive. Arguably, its widespread use poses a danger beyond the violation of 
rights in individual cases at it could, in the extreme, displace the normal criminal 
justice system.19 
 
Defined under article 5(1)(f) as “the lawful arrest or detention of a person to prevent 
his effecting an unauthorised entry into the country or of a person against whom 
action is being taken with a view to deportation or extradition,” immigration detention 
under the ECHR is of administrative character. This classification implies a different 
level of protection for immigration detainees when compared to persons charged 
with criminal offence. In particular, the right to challenge the lawfulness of detention 
encompasses less guarantees for persons detained under article 5(1)(f). In line with 
article 5(4) of the ECHR, it provides: “Everyone who is deprived of his liberty by 
arrest or detention shall be entitled to take proceedings by which the lawfulness of 
his detention shall be decided speedily by a court and his release ordered if the 
detention is not lawful.” 
 
There are several procedural safeguards accompanying criminal process that do not 
apply to administrative detention proceedings. Arguably some of them are crucial 
and their absence puts immigration detainees at a considerable disadvantage vis-à-
vis their criminal counterparts. First, unlike pre-trial detention, the ECHR does not lay 
down the obligation on the authorities to consider non-custodial alternatives to 
immigration detention. Thus, the scope of the review proceedings may be limited to 
the lawfulness of immigration detention, rather than to extend to an assessment of its 
necessity. Another important difference relates to the character of the review. 
Contrary to the automatic judicial review of the pre-trial detention under article 5(3) of 
the ECHR, habeas corpus proceedings in case of administrative detention can be 
made dependent on an application by the detained person.20  
 
Nevertheless, the most relevant difference lies in the applicability of the guarantees 
set out in article 6(3) of the ECHR, which were listed above. The review proceedings 
of immigration detention do not need to ensure the same guarantees as criminal 
proceedings.21 For instance, the European Court of Human Rights found that an oral 
hearing in cases of detention for awaiting extradition was not necessary to ensure 

                                                 
18

 Working Group on Arbitrary Detention, Report of the Working Group on Arbitrary Detention: 
Thematic Considerations: Administrative Detention and Habeas Corpus, A/HRC/13/30, January 18, 
2010, para. 77. 
19

 Daniel Wilsher, Immigration Detention: Law, History, Politics (Cambridge: Cambridge University 
Press, 2012); David Cole, “In Aid of Removal: Due Process Limits on Immigration Detention,” Emory 
Law Journal 51, no. 3 (2002): 1003–1039, p. 1004-1006. 
20

  European Court of Human Rights, De Jong, Baljet and Van Den Brink v. the Netherlands, 8805/79, 
8806/79, 9242/81, May 22, 1984, para. 57. 
21

  European Court of Human Rights, Megyeri v. Germany, 13770/88, May 12, 1992, para. 22. 
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that the proceedings are adversarial.22 In its jurisprudence on immigration detention, 
the court does not require states to make available legal and linguistic assistance. 
Arguably such assistance would only be necessary under article 5(4) when its 
absence would clearly prevent detainees from appealing their detention.23  
 
 

2.2 Deficiencies in EU administrative detention procedures 
 
The less protective features of administrative detention proceedings are also present 
in the EU immigration detention regime. In particular, relevant EU directives do not 
provide for the main procedural guarantees discussed above. First, pursuant to EU 
legislation, non-citizens in return and asylum procedures may be detained if other 
less coercive alternatives cannot be applied effectively (RD, article 15(1); RCD, 
article 8(2)). However, neither the Returns Directive nor the Receptions Conditions 
Directive effectively obligates states to assess the availability and feasibility of non-
custodial measures in each individual case. Nor do the directives provide for an 
unequivocal presumption in favour of release.24  
 
Further, the review of asylum detention and pre-removal detention is not necessarily 
automatic. Both directives leave the choice to authorities to either provide ex officio 
for the review or grant the detainee the right to apply for it (RD, articles 15(2)-(3); 
RCD, articles 9(2) and 9(4)). Also, the compulsory hearing before a tribunal is not 
laid down in any of the directives.25 Additionally, while access to free legal assistance 
to challenge detention is not provided in the Returns Directive, the Reception 
Conditions Directive is more generous. It sets forth that states shall ensure that 
detained asylum seekers have access to free legal assistance and representation in 
the initial review proceedings. However, subsequent reviews are not covered by this 
provision and states can introduce various restrictions, like monetary and time limits, 
or by explicitly designing legal advisers permitted to assist asylum seekers (RCD, 
article 9(6)-(7)). Finally, both directives fail to ensure access to free linguistic 
assistance in the course of review proceedings.   
 
As discussed in this section, European human rights law does not offer 
administrative detainees the same level of procedural protection as that afforded to 
persons detained under criminal law. Weaker guarantees attached to administrative 
procedures are also reflected in EU rules governing immigration detention. It is 
convenient for states to classify immigration detention as an administrative measure 

                                                 
22

  European Court of Human Rights, Sanchez-Reisse v. Switzerland, 9862/82, October 21, 1986, 
para. 51. 
23

 According to the court, the remedies shall be accessible, meaning that “the circumstances 
voluntarily created by the authorities must be such as to afford applicants a realistic possibility of 
using the remedy”, see Conka v. Belgium, 51564/99, February 5, 2002, para. 46 and 55. 
24
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to pre-removal detention, the wording of domestic provisions reveals great disparities across the EU. 
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measures. The Danish Aliens Act No. 947 (section 36) provides that if the non-custodial measures 
are not sufficient to ensure removal, police may order deprivation of liberty. On the other hand, the 
Polish Aliens Act (article 90-91) merely mentions non-custodial measures, without requiring 
authorities to examine them in the light of particular circumstances in each individual case. 
25

 However, some states provide for the hearing in person, like Hungarian Act II of 2007 on Third-
Country Nationals (section 54) under which pre-removal detainees may request a personal hearing.  



9 

 

because it is easier and less costly to resort to detention under administrative law. 
As De Giorgi has noted, it is “exactly the partial subtraction of immigration from the 
sphere of penal law that allows the suspension of the traditional guarantees of 
criminal justice: the fact that the detention, expulsion, and deportation of immigrants 
are not considered as real ‘punishments’ permits a de facto criminalization which 
leaves aside the principles of the rule of law.”26  
 
 

3 Immigration detention under EU law: De facto punishment    
 
The use of administrative procedures for confining non-citizens is justified by the 
assumption that immigration detention is a non-punitive, preventive, and merely 
bureaucratic measure aimed to enforce immigration and asylum policy. The objective 
of this section is to challenge this orthodox view. Arguably, despite its formal 
categorization as administrative, immigration detention may incorporate criminal 
justice techniques, priorities, and methodologies. This analysis draws on the criteria 
developed in the jurisprudence of the European Court to distinguish formally 
administrative proceedings from penal ones for the purpose of due process 
guarantees. The main elements of these criteria are then applied to immigration 
detention under EU law.27 The paper demonstrates that in some circumstances the 
functions and effects of pre-removal and asylum detention are in fact punitive, which 
reveals the criminal nature of many detention proceedings.  
 
 

3.1 The Engel criteria 
 

By virtue of article 6 of the ECHR, fair trial guarantees apply in the “determination of 
criminal charge.” States could easily evade these guarantees by introducing legal 
norms and procedures outside the ambit of criminal law in their domestic legislations. 
Thus the Strasbourg Court recognized that there may be proceedings that are 
administrative in form but criminal in nature for the purposes of fair trial guarantees. 
In Engel v. the Netherlands the court established three criteria to distinguish criminal 
proceedings from administrative ones, which can assist in determining whether 
formally non-criminal procedures under domestic law constitute in fact a 
“determination of criminal charge.”28 First, the court looked at the classification of the 
proceedings under domestic law. Where these are not defined as criminal the court 
applied two further criteria.29 If the subsequent assessment shows that the 
proceedings are in fact criminal in nature, it does not however entail that the 

                                                 
26

 Alessandro De Giorgi, Re-thinking the Political Economy of Punishment: Perspectives on Post-
Fordism and Penal Politics (Aldershot: Ashgate Publishing, 2006), p. 133. 
27

 This analysis will be abstract since, as discussed above, under the ECHR immigration detention is 
explicitly laid down as administrative measure. Moreover, in the Maaouia case the court considered 
those criteria and ruled that due process guarantees do not apply to decisions regarding the entry, 
stay and deportation of non-citizens, see Maaouia v. France, para. 39-41. However, in their 
concurring opinion judges Costa, Hedigan and Pantiru stress that exclusion order shall be considered 
"ancillary penalty," being both preventive and punitive in character. In any case, the court's conclusion 
does not preclude our analysis as detention proceedings are not an integral element of removal 
process.  
28

  European Court of Human Rights, Engel and Others v. the Netherlands, 5100/71, 5101/71, 
5102/71, 5354/72, 5370/72, June 8, 1976, para. 81-82. 
29

 European Court of Human Rights, Weber v. Switzerland, 11034/84, May 22, 1990, para. 31. 
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responding state must transfer them into its penal law. The court required only that 
such formally non-criminal proceedings ensure fair trial guarantees.  
 
The second and third Engel criteria are thus decisive. The second criterion relates to 
the nature of the offence and relies on two elements. First, the court looked at the 
personal scope of the provision defining the offence in question. Norms under 
criminal law are considered to be of a general character, applying to the whole or the 
majority of the population because legislation addressing a specific or narrowly 
defined group suggests a disciplinary or administrative procedure. Secondly, the 
Strasbourg judges assessed the purpose of the penalty attached to the offence. 
Sanction imposed as a punishment is a strong indication of criminal character of the 
offence.30 It needs to be stressed that traditional objectives of criminal punishment 
include incapacitation, retribution, and deterrence. In particular, a penalty providing 
for isolation of the offender from the society serves an incapacitative function. 
Retributive sanctions aim to reprimand and punish the wrongdoer for his actions. 
Finally, deterrence theory assumes that by threat of punishment persons will abstain 
from committing impugned acts.31  
 
The last Engel criterion focuses on the penalty itself, particularly its nature and 
degree of severity. Among various kinds of penalties, deprivation of liberty most 
easily reveals a criminal character of the sanction. In order for a detention to render 
fair trial guarantees applicable it must be imposed as a punishment and have effects 
on the person concerned of a certain severity. According to the court, “In a society 
subscribing to the rule of law, there belong to the ‘criminal’ sphere deprivations of 
liberty liable to be imposed as a punishment, except those which by their nature, 
duration or manner of execution cannot be appreciably detrimental.”32 Thus, the 
function of the penalty is relevant also in terms of this criterion. Moreover, penalty 
imposed as punishment—incapacitation, deterrence, or retribution—creates a 
presumption of the criminal character of detention. The length of detention is 
particularly relevant. The court looked at the maximum duration of penalty under the 
law that may be imposed rather than the one actually imposed, even if the practice 
shows that the maximum is seldom imposed.33 Thus, arguably not only the punitive 
purpose of a sanction but also its punitive effect may be relevant for concluding a 
criminal character of the proceedings. For instance, detention that is excessively 
prolonged in relation to its non-punitive purpose or that subjects detainees to prison-
like conditions would have punitive effect.34 
 
Finally, the second and third criteria are not cumulative—each in their own way may 
reveal the criminal nature of the proceedings. However, where a separate analysis 

                                                 
30

 Ibid., para. 33; European Court of Human Rights, Bendenoun v. France, 12547/86, February 24, 
1994, para. 47. 
31

 Nora V. Demleitner, “Immigration Threats and Rewards: Effective Law Enforcement Tools in the 
‘War’ on Terrorism?,” Emory Law Journal 51, no. 3 (2002): 1059–1094, p. 1068-1071; Daniel 
Kanstroom, “Deportation, Social Control, and Punishment: Some Thoughts About Why Hard Laws 
Make Bad Cases,” Harvard Law Review 113 (2000): 1890–1935, p. 1894; Legomsky, “The New Path 
of Immigration Law: Asymmetric Incorporation of Criminal Justice Norms,” p. 474. 
32

 European Court of Human Rights, Engel and Others v. the Netherlands, para. 82. 
33

 European Court of Human Rights, Ezeh and Connors v. the United Kingdom, 39665/98 and 
40086/98, GC, October 9, 2003, para. 120 and 126-129. 
34

 Robert Pauw, “A New Look at Deportation as Punishment: Why at Least Some of the Constitution’s 
Criminal Procedure Protections Apply,” Administrative Law Review 52, no. 1 (2000): 305–345, p. 323. 



11 

 

would not yield such a result, they may also be taken into consideration together.35 
As the court underscored, “[h]aving weighed the various aspects of the case, the 
Court notes the predominance of those which have a criminal connotation. None of 
them is decisive on its own, but taken together and cumulatively they made the 
‘charge’ in issue a ‘criminal’ one within the meaning of Article 6 para. 1.”36 Thus, 
arguably, if a sanction cannot be said to pursue solely preventive purposes, but 
rather can be construed as also having punitive or deterrent character, it should be 
considered as punishment. If administrative proceedings appear at least partially 
criminal in nature, some procedural safeguards must be applied. Also, formally 
administrative legislation may be in fact criminal in nature if it lacks mechanisms to 
limit sanction to non-punitive functions.37 

 
 

3.2 The application of the Engel criteria to the EU immigration detention regime 
 

The following section assesses the EU immigration detention regime against two 
main elements of the Engel criteria—the purpose and effect of penalty. The purpose 
of detention is evinced from the grounds on which states may detain non-citizens. In 
turn, the length of detention and the conditions of confinement have a bearing on the 
penalty’s effect. The assessment reveals that despite being formally administrative 
measures, both pre-removal and asylum detention may constitute punishment. 
 

3.2.1 Pre-removal detention  
The use of administrative detention in removal settings is circumscribed by 
international human rights law. In line with case law from the Human Rights 
Committee, which is mirrored in recommendations by the UN Working Group on 
Arbitrary Detention and Special Rapporteur on the Human Rights of Migrants, pre-
removal detention must be subject to the principles of necessity and proportionality. 
Precisely, detention must be necessary to execute a removal order taking into 
account all circumstances of the particular case. Detention must also be 
proportionate to the ends sought by the authorities.38 It should thus be imposed 
when other, less coercive ways to carry out removal have been examined and 
discarded.39  
 
Likewise, because administrative detention is by definition a preventive measure, it 
may be imposed only where there is something to prevent. Arguably, the principles 
of necessity and proportionality coupled with the preventive character of 

                                                 
35

 European Court of Human Rights, Bendenoun v. France, para. 47; European Court of Human 
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38
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Detention Policy," Refugee Survey Quarterly 31, no. 3 (2012): 40-68. 
39

 Human Rights Committee, A. v. Australia, 560/1993, April 30, 1997, para. 9(2); Human Rights 
Committee, Danyal Shafiq v. Australia, 1324/2004, November 13, 2006, para. 7(2); Special 
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administrative detention lead to the conclusion that the risk of absconding and threat 
to public order constitute the only grounds for justifying pre-removal detention.40 In 
terms of the former, if an individual represents a risk of absconding during return 
proceedings, administrative detention aims to prevent his flight and is thus necessary 
to ensure the person’s presence at the removal.  
 
The risk of absconding is one of two explicitly listed grounds in the Returns Directive 
providing states the ability to impose detention for up to six months (RD, article 
15(1)(a)). The directive, however, lacks clear safeguards to prevent authorities from 
relying on the alleged risk of absconding to regularly detain persons in return 
proceedings. First, the term is only vaguely defined in the directive. It merely 
describes it as “the existence of reasons in an individual case which are based on 
objective criteria defined by law to believe that a person under return procedures 
may abscond” (RD, article 3(7)). In particular, the underlying concept—“objective 
criteria”—is left to domestic legislators. As a result, in some domestic systems the 
“objective criteria” may not be defined at all or not enumerated in an exhaustive 
manner.41 This affords discretion to immigration authorities to find the risk of 
absconding according to their liking. It needs to be stressed, where the risk of 
absconding does not exist, removal may be carried out without detaining the person 
concerned. In such cases detention is unnecessary to prepare or carry out removal 
and cannot be said to pursue preventive aims. Rather, it may easily assume a 
punitive character.42    
 
To prevent automatic detention there should be a safeguard against presumption of 
risk of absconding on the sole basis of irregular status. The preamble enshrines 
vaguely such presumption, as it reminds that “decisions taken under [the] Directive 
should be adopted on a case-by-case basis and based on objective criteria, implying 
that consideration should go beyond the mere fact of irregular stay.” However, the 
non-binding nature of the preamble suggests recommendation rather than a 
requirement on the authorities. It is regrettable thus that the directive fails to 
proscribe detention for the sole reason of irregular entry or stay. Immigration 
authorities may rely on the broad terms used in the directive to systematically detain 
migrants on account of alleged risk of absconding. Indeed, in the legislation of 
several Member States the “objective criteria” include irregular entry and/or irregular 
stay.43 Automatic immigration detention imposed on account of solely irregular status 
thus can be seen as deterrent in nature. It aims at deterring non-citizens from staying 
irregularly.44 A recent UK government-sponsored campaign targeting irregular 
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migrants reveals that rationale. London saw a host of buses touring the city which 
displayed the message: “In the UK illegally? Go home or face arrest.”45   
 
The directive also allows states to resort to pre-removal detention where the person 
concerned avoids or hampers the preparation of return or the removal process (RD, 
article 15(1)(b)). However, the directive does not detail what actions may amount to 
“avoidance” and “hampering.” Again, by using vague terms, the directive affords 
immigration authorities broad discretion to impose detention. This can be reflected at 
the domestic level. In fact, legislations of some Member States explicitly sanction 
detention on this ground, without defining its terms.46 However, above all, detention 
justified on account of avoiding or hampering of return process resembles 
retribution.47 If detention aims not only to prevent absconding but is additionally used 
for retributive reasons, should it not be considered punishment? 
 
Ultimately, not only the goal of detention but also its effect may render the sanction 
criminal in nature. Arguably, the effect of pre-removal detention under the directive 
may be seen as punitive. Detention may last up to six months, which is a long 
sanction for formally non-punitive goals (RD, article 15(5)). True, the directive 
prioritizes dedicated immigration detention facilities (RD, article 16(1)), a fact that 
contrasts sharply with many non-EU countries, like the United States and Canada, 
which make broad use of criminal prisons for immigration-related detention. 
However, the directive is silent about the conditions of confinement that pre-removal 
detainees are guaranteed. In practice, it is not uncommon for EU states to subject 
persons to prison-like conditions. Some centres look like jails and the detainees are 
often held in their cells much of the time.48 Moreover, the directive does not forbid 
holding migrants in jails. It merely states that when immigration detainees are in such 
facilities, they should be separated form criminal detainees. States are also allowed 
to derogate from this requirement during migration-related emergencies (RD, articles 
16(1) and 18(1)).  
 
The directive lays down two additional grounds on which states may extend the initial 
six-month detention up to eighteen months. States are allowed to do so when, 
regardless of all their reasonable efforts, the removal operation is likely to last a long 
time because of lack of cooperation from the detainee or there are delays in 
obtaining the necessary documentation from third countries (RD, article 15(6)). 
Extending detention by a year because of the detainee’s refusal to cooperate could 
amount to punishment, in terms of both the effect and purpose of the sanction.49 

                                                                                                                                                        
Functions of Administrative Immigration Detention,” in The Social, Political and Historical Contours of 
Deportation, ed. Bridget Anderson, Matthew J. Gibney, and Emanuela Paoletti, Immigrants and 
Minorities, Politics and Policy (New York: Springer, 2013), 79–104, p. 87-92. 
45

 Matthew Taylor, “'Go home' campaign creating climate of fear, say rights groups,” The Guardian, 
September 8, 2013, http://www.theguardian.com/uk-news/2013/aug/08/go-home-climate-of-fear-
rights-groups (accessed August 25, 2013).    
46

 Greek Law No. 3907/2011, article 30; Czech Act No. 326/1999 on the Residence of Aliens in the 
Territory of the Czech Republic, article 124.  
47

 Wilsher, Immigration Detention, p. 153 and 193. 
48

 See the “Detention Infrastructure” section of the country profiles on the Global Detention Project 
website.  
49

 Also the latter ground is not less problematic, since it is beyond the control of immigrant. Both the 
Working Group on Arbitrary Detention and Special Rapporteur on the Human Rights of Migrants 
explicitly stressed that detention is likely to be unlawful if the obstacle for carrying out removal does 
not lie within detainees’ sphere of influence, see Working Group on Arbitrary Detention, Detention of 

http://www.globaldetentionproject.org/countries/americas/united-states/introduction.html
http://www.globaldetentionproject.org/countries/americas/canada/introduction.html
http://www.theguardian.com/uk-news/2013/aug/08/go-home-climate-of-fear-rights-groups
http://www.theguardian.com/uk-news/2013/aug/08/go-home-climate-of-fear-rights-groups
http://www.globaldetentionproject.org/home.html
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Similarly, the rationale for such detention fulfils traditional purposes pursued by the 
criminal justice system, in particular retribution. The authorities may rely on this 
ground to reprimand the non-national concerned for his allegedly non-cooperative 
behaviour and to compel him to cooperate. Moreover, the directive does not 
establish what constitutes non-cooperation, leaving it to the discretion of executive 
officers to assess it. As Wilsher argues, the non-compliance by the detainee with the 
obligation to cooperate should be defined as criminal offence subject to due process 
guarantees rather than be considered within the ambit of administrative detention. 
This would require clearer standards so that detainees would have certainty as to 
what is required. Courts could then determine whether a detainee has complied with 
the obligation and decide on the length of a sentence.50 
 
Besides the function and the length of the prolonged detention under the directive, 
the extension itself bears punitive elements. If a detainee cannot be removed, the 
non-punitive goal of his detention to ensure his removal drops out.51 Continued 
detention resembles incapacitation. As Wilsher argues, “keeping aliens within a state 
by means of detention cannot be viewed as a measure of immigration regulation. Put 
simply, the control of immigrants does not necessarily amount to immigration control. 
Only measures that secure the physical expulsion of aliens (as opposed to their 
seclusion from the community) are truly immigration measures.”52  
 
This conclusion stems also from Strasbourg case law. Under the ECHR, pre-removal 
detention is justified only for as long as deportation proceedings are being 
conducted. In cases where expulsion is not feasible due to detainee’s lack of 
cooperation or the failure to issue travel documents by the countries of destination, 
continued detention cannot be said to be effected with a view of deportation. 
According to the European court, such situation lacks a “realistic prospect of 
expulsion” and continued detention does not achieve immigration objectives, which 
makes it unlawful under the ECHR.53 Similarly, the directive provides the concept of 
a “reasonable prospect of removal.” It sets forth that detention is no longer justified if 
a reasonable prospect of removal no longer exists (RD, article 15(4)). However, 
under EU law this concept is read together with the maximum permissible length of 
detention. As interpreted by the Court of Justice of the EU, the reasonable prospect 
of removal means that removal can be carried out successfully within the eighteen-
month period and such prospect does not exist where it appears unlikely that the 

                                                                                                                                                        
Immigrants in Irregular Situation, para. 63 and 91; Special Rapporteur on the Human Rights of 
Migrants, The Annual Report to Human Rights Council: Addendum: Communications Sent to 
Governments and Replies Received, A/HRC/11/7/Add.1, May 20, 2009, para. 90. The length of 
ongoing detention depends thus on actions or lack thereof on the part of authorities of the third 
countries. As Wilsher noted, “[d]etention would appear to serve only as a bargaining counter to try 
and encourage diplomats to act.” Wilsher, Immigration Detention, p. 194. 
50

 Wilsher, Immigration Detention, p. 67, 154-155 and 196. 
51

 Cole, “In Aid of Removal: Due Process Limits on Immigration Detention,” p. 1017-1018. 
52

 Wilsher, Immigration Detention, p. 72 and 255; see also Leerkes and Broeders for discussion about 
incapacitative function of immigration detention in the Netherlands, Leerkes and Broeders, 
“Deportable and Not so Deportable: Formal and Informal Functions of Administrative Immigration 
Detention," p. 92-95. 
53

 European Court of Human Rights, Mikolenko v. Estonia, 10664/05, October 8, 2009, para. 64-65 
and 68; European Court of Human Rights, Louled Massoud v. Malta, 24340/08, July 27, 2010, para. 
67, 69 and 73-74. 
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person concerned will be admitted to a third country within that period.54 Such 
blanket permission to continue detention as long as it does not exceed eighteen 
months is inconsistent with the Strasbourg case law. Detention is such case has 
incapacitative effect.   
 

3.2.2 Asylum detention 
International refugee law enshrines specific safeguards limiting detention of asylum 
seekers. In line with article 31 of the Convention relating to the Status of Refugees 
(Refugee Convention),  
 

(1) The Contracting States shall not impose penalties, on account of their illegal entry 

or presence, on refugees who, coming directly from a territory where their life or 
freedom was threatened in the sense of article 1, enter or are present in their territory 
without authorization, provided they present themselves without delay to the 
authorities and show good cause for their illegal entry or presence. 
(2) The Contracting States shall not apply to the movements of such refugees 
restrictions other than those which are necessary and such restrictions shall only be 
applied until their status in the country is regularized or they obtain admission into 
another country. The Contracting States shall allow such refugees a reasonable 
period and all the necessary facilities to obtain admission into another country. 

 
These provisions address both punitive and administrative detention. The terms 
“penalties” in article 31(1) has been interpreted to refer to punitive detention aimed at 
deterrence. Thus, by virtue of this provision states shall not detain asylum-seekers 
for the sole purpose of discouraging further arrivals.55 While non-punitive detention is 
permissible, such measure shall meet the requirements of article 31(2)—it must be 
necessary and may be maintained only until the person’s status is regularized. The 
regularization of status does not relate to final recognition of refugee status, what 
would allow detention during whole refugee status determination procedures. Rather, 
this term refers to any measure ending irregular presence, in particular the 
admission to the asylum procedure.56  
 
With respect to the necessity test, the Executive Committee of the United Nations 
High Commissioner for Refugees (UNHCR) elaborated a list of grounds which may 
justify detention. Accordingly, the detention of asylum-seekers may only be resorted 
to if necessary to verify identity; to determine the elements on which the claim to 
refugee status or asylum is based; to administer cases in which asylum-seekers 
have destroyed their travel or identity documents or have used fraudulent documents 
to mislead the authorities; or to protect national security of public order.57 Therefore, 
administrative detention permissible under article 31(2) must be necessary on the 

                                                 
54

  Court of Justice of the European Union, Saïd Shamilovich Kadzoev (Huchbarov), Case C-357/09 
PPU, November 30, 2009, para. 67. 
55

 Gregor Noll, “Article 31 (Refugees Unlawfully in the Country of Refuge/ Réfugiés En Situation 
Irrégulière Dans Le Pays d’Accueil),” in The 1951 Convention Relating to the Status of Refugees and 
Its 1967 Protocol: a Commentary, ed. Andreas Zimmermann, Oxford Commentaries on International 
Law (Oxford: Oxford University Press, 2011), 1243–1269, para. 77-78; United Nations High 
Commissioner for Refugees, Executive Committee, Note on International Protection, A/AC.96/643, 
August 9, 1984, para. 29. 
56

 Noll, “Article 31 (Refugees Unlawfully in the Country of Refuge/ Réfugiés En Situation Irrégulière 
Dans Le Pays d’Accueil),” para. 115. 
57

 United Nations High Commissioner for Refugees, Executive Committee, Detention of Refugees and 
Asylum-Seekers, Conclusion No. 44(XXXVII), October 13, 1986, para. b. 
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above grounds and maintained only during preliminary proceedings prior to the 
admission to in-merit asylum procedures. Most importantly, there is a relation 
between both paragraphs of article 31 of the Refugee Convention. Where 
administrative detention of an asylum seeker is not lawful and necessary it may 
amount to punitive detention, proscribed under article 31(1).58  
 
The Receptions Conditions Directive provides six grounds on which detention of 
asylum seekers may be justified (RCD, article 8(3)), three of which arguably exceed 
the permissible grounds elaborated by the UNHCR Executive Committee and may 
allow systematic detention for deterrence purposes. The potential punitive function of 
asylum detention is underscored by the failure of the directive to set a maximum 
permissible period of confinement. This gives states broad discretion to impose 
longer periods of detention, which would strengthen the deterrent effect. Nor does 
the directive clarify that detention must not extend to the entire asylum determination 
proceedings, in line with article 31(2) of the Refugee Convention. Finally, the 
provisions addressing the conditions of detention largely mirror those of the Returns 
Directive, thus states are generally not prevented from subjecting asylum seekers to 
punitive conditions (RCD, article 10(1)).59 
 
The Receptions Conditions Directive allows states to detain an asylum seeker in 
order to determine or verify his identity or nationality (RCD, article 8(3)(a)), which is a 
broader justification than that elaborated by the Executive Committee. For instance, 
whereas the Executive Committee makes clear that initial identity checks may 
warrant detention only when a person’s identity is undetermined or in dispute, the 
directive does not elaborate such a qualification. Additionally, the directive’s failure to 
provide a limit on the length of detention contrasts with the Executive Committee’s 
insistence on limits in order to prevent indefinite or prolonged detention.60 Moreover, 
the directive sanctions detention for the purpose of determining the nationality of an 
asylum seeker, a ground that is not enumerated by the Executive Committee. In 
practice, such an assessment often requires a lengthy period of time.  
 
The directive also provides for detention to determine the elements on which the 
application for international protection is based when these are presumably not 
attainable in the absence of detention, in particular when there is a risk of 
absconding (RCD, article 8(3)(b)). The crucial difference between this justification 
and that provided under refugee law lies in the fact that the latter allows detention 
only during preliminary interview. The UNHCR 2012 Detention Guidelines are 
straightforward in this respect: “It is permissible to detain an asylum-seeker for a 
limited initial period for the purpose of recording, within the context of a preliminary 

                                                 
58

 Noll, “Article 31 (Refugees Unlawfully in the Country of Refuge/ Réfugiés En Situation Irrégulière 
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Türk, and Frances Nicholson (Cambridge: CUP, 2003), 185–252, p. 196; Wilsher, Immigration 
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59
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60

 United Nations High Commissioner for Refugees, Detention Guidelines: Guidelines on the 
Applicable Criteria and Standards Relating to the Detention of Asylum-Seekers and Alternatives to 
Detention, 2012, para. 24 and 26. 



17 

 

interview, the elements of their claim to international protection. This would involve 
obtaining essential facts from the asylum-seeker as to why asylum is being sought 
but would not ordinarily extend to a determination of the full merits of the claim. This 
exception to the general principle—that detention of asylum-seekers is a measure of 
last resort—cannot be used to justify detention for the entire status determination 
procedure, or for an unlimited period of time.”61 Without restricting this ground to a 
preliminary interview, the directive sanctions detention during the entire length of the 
asylum procedures, which may dissuade asylum seekers from pursuing the asylum 
determination procedures.  
 
Finally, states are also allowed to detain asylum seekers in the context of a 
procedure to decide on the right to enter the territory (RCD, article 8(3)(c)). This 
ground is not offered by the Executive Committee. Detention at borders is already 
covered in the two preceding grounds, so inclusion of this specific ground suggests a 
broader scope of entry procedures that would justify detention. States may thus rely 
on this ground to systematically detain asylum seekers trying to enter irregularly. 
Obviously, such a measure can serve as a deterrent to discourage future arrivals.  
 
 

4 Conclusion 
 
The Global Detention Project working paper has attempted to demonstrate that the 
set of EU rules governing immigration detention can be seen as supporting scholars’ 
arguments about creeping crimmigration with respect to the treatment of non-
citizens. In particular, the EU immigration detention regime displays features of the 
second facet of the crimmigration phenomenon identified in the introduction of this 
paper—that is, that we are observing a “greater criminal punitiveness within a 
formally administrative system of immigration regulation.”  
 
EU directives selectively incorporate criminal justice methods, imposing the 
trappings of criminal punishment while failing to provide necessary safeguards. 
Although they are formally labelled as administrative detainees, persons deprived of 
their liberty for status-related reasons may in fact be subject to punitive penalties that 
in some respects exceed those imposed on convicted criminals.  
 
The paper argues that when administrative immigration detention amounts to 
punishment, due to its goals or effects in a given case, immigration detainees must 
be granted fair trial guarantees to which persons incarcerated under criminal law are 
entitled. Arguably, the most relevant guarantees that should be afforded to them 
include presumption in favour of liberty, automatic review of detention, personal 
hearing, and legal and linguistic assistance granted free of charge as needed. 
Because such measures entail increased costs for national detention regimes, they 
would also help ensure that decisions to confine people in administration detention 
are made more judiciously.   
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Smoke Screens: Is There a Correlation between Migration Euphemisms 
and the Language of Detention? 
 
 
 
 
 
 
SUMMARY: Discursive strategies used to describe people moving across borders can have 
consequences on their well-being, including limiting their access to legal procedures. This 
Global Detention Project working paper points to an apparent paradox in these strategies: 
While language used to describe migrants and asylum-seekers is often euphemistic (or 
dysphemistic), tending to dehumanise them, language used to characterize their treatment 
in custody appears aimed at shielding detention from scrutiny. The paper suggests that in 
the field of immigration detention, the role and impact of misleading language on policy and 
perception appears to be quite significant and merits more attention from scholars and 
advocates. 
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Introduction  
 
The practice of immigration detention has spread to most parts of the world, but the 
language surrounding this type of government response to migration pressure—perceived 
or real—is often euphemistic and opaque. The semantic field used to describe and regulate 
immigration detention often fails to convey the realities of deprivation of liberty and the 
conditions of detention. Thus, one can study the official discourse and immigration 
legislation of important detaining countries that have large populations of men, women, and 
sometimes children deprived of liberty because of their immigration status and yet never 
observe the words “detention” or “detainee.” 1 
 
This fact raises a number of worrying questions. For instance, does the effort to shield 
detention practices behind misleading terminology decrease transparency with respect to 
the treatment of detainees, thereby increasing their vulnerability to mistreatment? States 
and inter-governmental agencies can employ discursive strategies to pursue extra-linguistic 
aims and mask serious deficiencies in law and practice. Similarly, deploying new 
terminology or attributing new meaning to existing words and phrases can potentially lead 
to the exclusion of immigration detainees from procedural guarantees and breaches of their 
human rights. 
 
Nevertheless, little research has been done to try to understand the origins and specifics of 
discursive trends in immigration detention and whether they have had an impact on national 
policies and practices. This Global Detention Project working paper seeks to begin to fill this 
gap. It argues that the terminology used in official and public discourses tends to demonise 
migrants and asylum seekers, and helps justify the at times harsh treatment meted out by 
authorities. The paper then assesses how, in contrast to the demonization of migrants, 
states curiously tend to avoid being frank about how these migrants are treated. A case in 
point is detention: The language used to designate detention practices is often opaque or 
misleading, which can have negative consequences for detainees by helping make them 
invisible to both the public and in law. Ultimately, the paper argues that language deserves 
closer scrutiny because it appears to play a pivotal role in shaping, justifying, and 
rationalising policies and practices related to immigration detention. 
	  
	  
The labelling of migrants  
 
It is often the case that before migrants and asylum seekers, including stateless persons, 
find themselves behind bars in detention centres, they have already been characterized in 
official reports and popular media as disingenuous, non-deserving, or even as delinquents 
or criminals. An important tool enabling this characterization is euphemistic—or, rather, 
dysphemistic—language.  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  For	  a	  discussion	  of	  efforts	  to	  surmount	  some	  of	  these	  linguistic	  challenges	  and	  establish	  rigorous	  criteria	  for	  coding	  
detention	  regimes,	  see	  Michael	  Flynn,	  "An	  Introduction	  to	  Data	  Construction	  on	  Immigration-‐related	  Detention,"	  Global	  
Detention	  Project,	  July	  2011.	  
http://www.globaldetentionproject.org/fileadmin/publications/GDP_data_introduction_v2.pdf	  
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Euphemism enables a symbolic legitimisation that helps soften perceptions of and 
approaches to tough issues or taboo topics by avoiding language that may have a negative 
connotation. Euphemisms can also serve as positive, polite, or politically correct stylistic 
devices, like saying “senior citizens” for older people, “social movements” for “strikes,” and 
“differently abled” for those formerly described as “disabled” or “handicapped.”  
 
More dramatically, euphemisms can be used to mask proscribed conduct or treatment. 
Post-9/11 interrogation policies in the United States included the use of “enhanced,” “stress 
and duress,” and “counter-resistance” techniques, which included torture. The absence of 
redress for these actions seems to be part of a failure to confront reality, which itself may be 
a consequence of using misleading words to denote torture. In a 2012 ruling, a U.S. federal 
judge argued that allegations made by two former detainees held by the U.S. military in Iraq 
“easily” qualified as “torture” and that “this shameful fact should not be minimized by using 
euphemisms such as the term ‘harsh interrogation techniques,’” as the court’s majority had 
done when blocking the men’s lawsuit.2 
 
In contrast to most euphemistic speech, language used to discuss migration and asylum is 
often dysphemistic—that is, it connotes a negative quality. Whether triggering or reflecting 
populist rhetoric, negative migration and asylum discourses have become a tool to justify 
and legitimate tough policy responses by demonising policy targets, thereby symbolically 
legitimising the harsh effects of those responses. For instance, during the 2005 British 
election campaign, which saw broad use of terms like “bogus” and “illegals” to describe 
asylum seekers and undocumented persons, Conservative Party leader Michael Howard 
promised to withdraw from the 1951 Refugee Convention.3 In the United States, 
Immigration and Customs Enforcement (ICE), the principal investigative arm of the U.S. 
Department of Homeland Security, uses the term “illegal aliens.” And the term "clandestine" 
(clandestinos) is used in parts of Europe and in Mexico. At a regional level, unauthorised 
migrants have been labelled “illegals” in many official EU documents for more than a 
decade.”4 These terms arguably “criminalise” migrants and asylum seekers in public 
perception.  
 
A similar trend is the effort to frame migration policy using the language of “risks” and 
“threats,” both of which imply a need for a security-oriented approach to immigration and 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  Amnesty	  International,	  “USA	  chronicle	  of	  immunity	  foretold:	  Time	  for	  change	  on	  counter-‐terrorism	  violations	  after	  
another	  year	  of	  blocking	  truth,	  remedy	  and	  accountability,”	  17	  January	  2013.	  
http://www.amnesty.org/es/library/info/AMR51/003/2013/en	  
3	  According	  to	  the	  Conservative	  Election	  Manifesto	  2005:	  “On	  asylum,	  a	  Conservative	  Government	  will	  not	  allow	  
outdated	  and	  inflexible	  rules	  to	  prevent	  us	  shaping	  a	  system	  which	  is	  more	  humane,	  more	  likely	  to	  improve	  community	  
relations	  and	  better	  managed.	  So	  we	  will	  take	  back	  powers	  from	  Brussels	  to	  ensure	  national	  control	  of	  asylum	  policy,	  
withdraw	  from	  the	  1951	  Geneva	  Convention,	  and	  work	  for	  modernised	  international	  agreements	  on	  migration.”	  
4	  See,	  for	  example,	  European	  Union,	  “Summary	  of	  Readmission	  Agreements	  with	  Eastern	  European	  Countries,”	  
available	  at	  the	  Europa	  website,	  “Summaries	  of	  EU	  legislation.”	  
http://europa.eu/legislation_summaries/justice_freedom_security/free_movement_of_persons_asylum_immigration/l
14163_en.htm	  (accessed	  18	  September	  2013).	  The	  summary	  states,	  “These	  agreements	  aim	  to	  facilitate	  the	  return	  of	  
illegal	  immigrants	  originating	  from	  Georgia,	  Moldova,	  and	  Ukraine	  to	  their	  countries,	  and	  also	  illegal	  migrants	  who	  have	  
transited	  through	  Georgia,	  Moldova,	  or	  Ukraine	  before	  entering	  the	  EU.	  See	  also,	  Commission	  of	  the	  European	  
Communities,	  “Green	  Paper	  on	  a	  Community	  Return	  Policy	  on	  Illegal	  Residents,”	  COM(2002)	  175	  final,	  10	  April	  2002.	  
http://europa.eu/legislation_summaries/other/l33192_en.htm.	  According	  to	  the	  Green	  Paper,	  “The	  Commission	  
argued	  that,	  as	  part	  of	  a	  comprehensive	  immigration	  policy,	  the	  adoption	  of	  common	  procedures	  for	  labour	  migrants	  
could	  to	  a	  certain	  extent	  also	  reduce	  pressure	  on	  channels	  for	  humanitarian	  admission	  and	  that	  illegal	  migrants	  would	  
be	  further	  deterred	  by	  more	  effective	  joint	  action	  against	  smuggling	  and	  trafficking.”	  
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asylum. This can encourage a siege-mentality in the population, which is then nurtured by 
increasingly stringent detention policies. This type of terminology is used broadly in Canada 
and Australia. The Canada Border Service Agency (CBSA), which describes itself as an 
“integral part of the Public Safety Portfolio,” has been mainstreaming a “risk-based 
approach” to respond to “international threats,” including migrant smuggling.5 Irregular 
migrants arriving in a “designated human smuggling operation” are placed in mandatory 
detention for one year without review of the detention order and more than one third of 
immigration detainees are actually held in some 40 prisons.  
 
In Australia, “unauthorized maritime arrivals” (mainly from Afghanistan, Sri Lanka, Pakistan, 
and Iran) represent a minority of irregular migrants in the country. However, they are 
subject to more severe measures than visa “overstayers” who may be westerners or 
wealthier Asians arriving by air.6 Described as “queue jumpers,” people arriving by boat are 
portrayed as trying to steal resettlement places from “genuine” refugees in Australia.7 
Through the “Pacific Solution” launched in 2001 (and revived in 2012), Australia has crafted 
“excised territories” to “strengthen territorial integrity.” As a result, asylum seekers are sent 
for “off-shore processing.” According to new legislation, all asylum seekers arriving by boat 
anywhere in Australia are now subject to transfer to Nauru or Papua New Guinea for 
processing.8  
 
Language can also be loaded with historical references to connote presumed threats, such 
as the new Israeli Law for the Prevention of Infiltration, which allows the state to detain 
migrants—without differentiating between asylum seekers, refugees, and irregular 
immigrants—for three years or longer. The term “infiltrators” dates back to a 1954 law that 
targeted Palestinians and citizens of Lebanon, Egypt, Syria, Saudi Arabia, Jordan, Iraq, and 
Yemen.9  
 
An increasing number of major media, particularly in the United States, have apparently 
begun to recognize the potentially adverse impact of opportunistic negative language in the 
field of migration. In February 2013, the Associated Press news agency decided to drop the 
world “illegal” when referring to migrants in its authoritative AP Stylebook, using the term 
only when describing the effort to enter a country without authorization.10 The New York 
Times, NBC News, The Huffington Post, and Fox News Latino, as well as networks like 
ABC News and CNN, have also begun recommending that journalists take the context into 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  CBSA,	  Canada	  Border	  Service	  Agency,	  2011–12	  Part	  III	  -‐	  Departmental	  Performance	  Reports	  (DPR).	  http://www.cbsa-‐
asfc.gc.ca/agency-‐agence/reports-‐rapports/dpr-‐rmr/2011-‐2012/report-‐rapport-‐eng.html#s2x6.	  
6	  Wayne	  Flower	  and	  Ben	  Packham,	  “Illegal	  immigrants	  who	  overstay	  visas	  will	  no	  longer	  be	  put	  in	  detention	  camps,”	  
Herald	  Sun,	  4	  May	  2009.	  http://www.news.com.au/national-‐news/no-‐detention-‐for-‐visa-‐dodgers/story-‐e6frfkvr-‐
1225708050188	  
7	  Martha	  Augoustinos	  and	  Danielle	  Every,	  “The	  Language	  of	  ‘Race’	  and	  Prejudice:	  A	  Discourse	  of	  Denial,	  Reason,	  and	  
Liberal-‐Practical	  Politics,”	  Journal	  of	  Language	  and	  Social	  Psychology,	  Volume	  26,	  Number	  2,	  June	  2007.	  
8	  UNHCR,	  “New’"excision’	  law	  does	  not	  relieve	  Australia	  of	  its	  responsibilities	  towards	  asylum-‐seekers,”	  Press	  Release,	  
22	  May	  2013.	  http://www.unhcr.org/519ccec96.html	  
9	  Leehee	  Rothschild,	  “‘Infiltrators’	  and	  the	  Jewish	  state,”	  Mondoweiss,	  12	  January	  2012.	  
http://mondoweiss.net/2012/01/infiltrators-‐and-‐the-‐jewish-‐state.html	  
10	  Paul	  Colford,	  “‘Illegal	  immigrant’	  no	  more,”	  Associated	  Press,	  4	  February	  2013.	  http://blog.ap.org/2013/04/02/illegal-‐
immigrant-‐no-‐more/	  
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consideration to reflect the legal status of migrants.11 Google’s free translation service 
recently stopped translating the Spanish term for “undocumented” with “illegal immigrant.”12 
 
International and regional rights bodies have long insisted on the importance of using 
careful language to denote migrants. For example, in 1975 the UN General Assembly 
recommended that all UN bodies use "non-documented or irregular migrants/workers" as a 
standard phrase.13 More recently, a 2011 paper commissioned by the Council of Europe’s 
Commissioner for Human Rights, concluded: “The choice of language is very important to 
the image which the authorities project to their population and the world. Being an 
immigrant becomes associated, through the use of language, with illegal acts under the 
criminal law. … Illegal immigration as a concept has the effect of rendering suspicious in 
the eyes of the population (including public officials) the movement of persons across 
international borders. The suspicion is linked to criminal law—the measure of legality as 
opposed to illegality.” In 2013, the Special Rapporteur on the Human Rights of Migrants 
warned that language choices can easily lead to stereotyping, which can in turn fuel 
xenophobic discourses and violence against migrants.14  
 
These institutional warning signs—bolstered by numerous civil society campaigns on this 
topic15—about how derogatory language can distort public perception and fuel xenophobic 
reactions seemingly have had little effect on the policies of many states and international 
actors. Nevertheless, it seems clear that negative labelling of migrants tends to render them 
suspicious and serves as a convenient prop for advocating harsh treatment. 
 
 
Euphemisms and immigration detention 
 
Given the effort that has been put into demonising migrants in public and official discourses, 
it seems logical that states would be willing to clearly and accurately characterize their 
treatment when in custody. After all, if the asylum seeker is a “criminal,” is it not reasonable 
that he or she be put behind bars and eventually expelled? Thus, it is puzzling that many 
countries around the world as well as their partners in the international community have 
gone to great lengths to shield these aspects of migration control regimes, making broad 
use of “hospitality euphemisms” to characterise detention and deportation practices. One 
analyst at the Global Detention Project has theorised that this effort reveals liberal states’ 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11	  Chris	  Patterson,	  “Language	  like	  ‘illegal	  immigrant’	  seen	  as	  a	  challenge	  during	  immigration	  debate,”	  CBS	  58	  News,	  4	  
April	  2013.	  http://www.cbs58.com/news/national-‐news/Language-‐like-‐illegal-‐immigrant-‐seen-‐as-‐a-‐challenge-‐during-‐
immigration-‐debate-‐-‐201455881.html	  
12	  Portada,	  “Google	  Please	  Learn	  how	  to	  Translate,”	  22	  August	  2013.	  http://www.portada-‐
online.com/2013/08/22/google-‐please-‐learn-‐how-‐to-‐translate/	  
13	  UN	  General	  Assembly,	  “Measures	  to	  ensure	  the	  human	  rights	  and	  dignity	  of	  all	  migrant	  workers,”	  General	  Assembly	  
Resolution	  No.	  3449/XXX,	  United	  Nations, 9	  December	  1975.	  http://www.un.org/Depts/dhl/resguide/r30.htm	  
14	  François	  Crépeau,	  “Towards	  the	  2013	  High-‐Level	  Dialogue	  on	  International	  Migration	  and	  Development:	  the	  Legal	  
International	  Framework	  in	  Place	  to	  Protect	  Migrants,”	  Keynote	  Address.	  	  Office	  of	  the	  High	  Commissioner	  for	  Human	  
Rights,	  20	  February	  2013. 
http://www.ohchr.org/EN/Issues/Migration/SRMigrants/Pages/HighLevelDialogueonMigrationandDevelopment.aspx	  
15	  See,	  for	  example,	  “No	  Child	  is	  Illegal,”	  Information	  Platform	  humanrights.ch,	  
http://www.humanrights.ch/en/Switzerland/Internal-‐Affairs/Groups/Children/idart_6290-‐content.html?zur=542;	  “Kein	  
Mensch	  ist	  illegal	  –	  Köln,”	  http://www.kmii-‐koeln.de/;	  “No	  One	  is	  Illegal	  –	  Montreal,	  Ottawa,	  Toronto,	  Vancouver,”	  
http://www.nooneisillegal.org/;	  “Immigrants'	  Rights	  -‐	  No	  Human	  Being	  is	  Illegal,”	  American	  Civil	  Liberties	  Union,	  
https://www.aclu.org/immigrants-‐rights.	  
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inherent unease—or “sovereign discomfort”—with practices that belie a core axiom of 
liberal democracy, the right to freedom.16  
 
Whatever the explanation for this puzzle, efforts to characterize migration control with 
euphemisms is widespread at both the national and international levels. A case in point is 
the burgeoning discussion of “migration management.” As one scholar notes, “most 
approaches to manage migration are out-sourced and entrusted to non-EU actors such as 
the IOM [International Organisation for Migration],”17 whose motto is “Managing Migration 
for the Benefit of All.” Until recently, one was hard pressed to find any reference to the 
IOM’s programmatic involvement in immigration detention, despite the fact that the 
organisation has played a role developing detention practices, including its involvement in 
the Pacific Solution in Australia in the early 2000s.18  
 
At the EU level, funding lines and programmes related to migration management reveal 
generous support for the construction or operation of detention facilities in countries at the 
periphery as part of its “Neighbourhood Policy.19 In a 2005 report about Ukraine, Human 
Rights Watch reported that the first priorities for EU Neighbourhood Policy were 
cooperation in the area of justice and home affairs, and that it included “readmission and 
migration, border management [and] trafficking in human beings.20 In EU policies, 
regulations and programmes on “removal,” “return,” and “readmission” are effectively 
equivalent to expulsion/deportation. In a rare public illustration that the choice of terms in 
EU migration related policies is part of a consciously elaborated discursive strategy, the 
entry on “removal” in the Glossary of the European Migration Network reads: “The 
enforcement of the obligation to return, namely the physical transportation out of the 
country. Synonym: Deportation (not preferred term to use)” [emphasis added].21 The 
International Centre for Migration Policy Development (ICMPD), another inter-governmental 
organisation created outside the UN family which has celebrated 20 years of “innovative 
migration governance” is also a recipient of substantive EU funds for projects described as 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16	  Michael	  Flynn,	  “The	  Hidden	  Costs	  of	  Human	  Rights:	  The	  Case	  of	  Immigration	  Detention,”	  Global	  Detention	  Project	  
Working	  Paper,	  September	  2013.	  
17	  Leonhardt	  van	  Efferink,	  “Interview	  with	  Martin	  Geiger,”	  Exploring	  Geopolitics,	  October	  2010.	  
http://www.exploringgeopolitics.org/Interview_Geiger_Martin_International_Immigration_Management_Organization
_Policy_Politics_EU_Schengen_Treaty_Illegal_Human_Women_Trafficking_Minorities_Citizenship.html.	  
18	  Wendy	  Bacon,	  “Australia's	  'Pacific	  Solution'	  for	  asylum	  seekers	  -‐	  a	  timeline	  PART	  ONE:	  2001-‐2003,”	  Pacific	  Media	  
Centre,	  8	  August	  2012.	  http://www.pmc.aut.ac.nz/articles/australias-‐pacific-‐solution-‐asylum-‐seekers-‐timeline.	  The	  
IOM’s	  2001	  financial	  report	  indicates	  that	  “Total	  expenditure	  for	  Asia	  and	  Oceania	  increased	  by	  20.2	  million	  (or	  66	  per	  
cent)	  due	  to	  the	  Organization’s	  involvement	  in	  emergency	  operations	  in	  Afghanistan	  and	  the	  processing	  of	  Australia-‐	  
bound	  migrants	  in	  the	  Pacific	  [emphasis	  added].”	  However,	  it	  makes	  no	  direct	  reference	  to	  detention-‐related	  
programmes,	  indicating	  only	  that	  there	  were	  staff	  and	  office	  expenditures	  for	  Nauru	  for	  that	  year.	  See	  IOM,	  84th	  
Session	  of	  the	  Council	  (2002).	  http://www.iom.int/cms/en/sites/iom/home/about-‐iom-‐1/governing-‐
bodies/council/84th-‐session-‐of-‐the-‐council-‐2002.html	  
19	  For	  example,	  in	  Ukraine,	  “despite	  the	  low	  number	  of	  readmissions	  of	  third-‐country	  nationals,	  in	  2011	  the	  EU	  
launched	  a	  30-‐million-‐Euro	  new	  construction	  programme	  to	  further	  expand	  the	  detention	  infrastructure	  in	  relation	  to	  
readmission.”	  Global	  Detention	  Project,	  Ukraine	  Detention	  Profile,	  December	  2012.	  
http://www.globaldetentionproject.org/countries/europe/ukraine/introduction.html	  
20	  Human	  Rights	  Watch,	  “Ukraine:	  On	  the	  Margins:	  Rights	  Violations	  against	  Migrants	  and	  Asylum	  Seekers	  
at	  the	  New	  Eastern	  Border	  of	  the	  European	  Union,”.	  Volume	  17,	  No.	  8(D).	  November	  2005.	  
http://www.hrw.org/sites/default	  
21	  EMN	  Glossary	  &	  Thesaurus.	  http://ec.europa.eu/dgs/home-‐affairs/what-‐we-‐
do/networks/european_migration_network/glossary/index_r_en.htm	  (accessed	  17	  September	  2013).	  
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migration management and border control, some of which unambiguously deal with 
detention.22 
 
Specifically regarding detention, Global Detention Project researchers have noted a clear 
trend in many countries to cast deprivation of liberty in a favourable—or, at the very least, 
less menacing—light. There are numerous examples one can point to. In Turkey 
immigration detention was for many years officially labelled “accommodation in 
guesthouses for foreigners” (the country recently adopted the term “removal centres”). In 
Ukraine¸ detention is described in the law on the Legal Status of Foreigners and Stateless 
Persons as “accommodation in the temporary stay facilities for foreigners and stateless 
persons who stay in Ukraine illegally.” Mexican law provides for the “hosting” of irregular 
migrants in “migratory stations” (migrantes alojados en estaciones migratorias). In 
Malaysia, immigration detention centres are called “depots.” New regulations in Spain seek 
to change the current name for detention centres, “foreigners internment centres” (centros 
de internamiento de extranjeros), to “centres for the controlled stay of foreigners” (centros 
de estancia controlada de extranjeros). And in Bulgaria, detention takes place in 
“specialized homes for temporary accommodation of foreigners,” which the law calls 
“coercive accommodation.” One observer in Bulgaria reported that this confusing 
terminology led a journalist from the Bulgarian state television to describe the detention 
centre as a “charity home.”23 
 
In some cases, the use of novel language to describe immigration detention may have 
resulted from the efforts of authorities to denote a relatively new practice. For instance, in 
the early 1980s, France adopted its first laws regulating the practice of immigration 
detention and coined a new term to describe both the practice and the facilities used: 
rétention. However, this word, as well as the phrase “waiting zones” at French international 
airports, suggests that such persons are merely “retained,” not detained (i.e. France 
maintains the legal fiction that they are free anytime to leave the country and go back to 
their own).24 
 
International and regional agencies have been similarly culpable. The IOM’s Migration 
Initiatives 2012 includes a project that the organisation describes as “support for the 
Armenian Government to establish migrant accommodation centres. … The project will 
support the Government of Armenia in enhancing its reception of refugees and asylum-
seekers and assist it in establishing border reception centres operating according to the 
international standards for treatment and detention of irregular migrants.” Although the term 
“detention” is used, the key terms are clearly “accommodation” and “reception.”25 Likewise, 
an EU twinning project entitled “Support to Turkey’s Capacity in Combating Illegal Migration 
and Establishment of Removal Centres for Illegal Migrants” refers to “detention centres” 
only once, and then to “removal centres” 30 times.26  
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
22	  EuropeAid,	  “Financial	  Contributions	  of	  EuropeAid	  to	  Other	  International	  Organisations	  from	  May	  2007	  till	  end	  2010.”	  
23	  Valeria	  Ilareva,	  “Immigration	  Detention	  in	  International	  Law	  and	  Practice	  (In	  search	  of	  solutions	  to	  the	  challenges	  
faced	  in	  Bulgaria),“	  Statewatch,	  2008.	  (Available	  at	  http://www.ulb.ac.be/assoc/odysseus/cvILAREVAuk.html.)	  
24	  Anafé,	  la	  Cimade,	  and	  Gisti	  (MIGREUROP	  Network),	  “L’enfermement	  des	  étrangers	  en	  France,”	  UNDATED.	  
http://www.anafe.org/doc/generalites/centred%27enfermement.html	  
25	  International	  Organization	  for	  Migration,	  “Migration	  Initiatives	  2012,”	  December	  2011.	  
http://publications.iom.int/bookstore/index.php?main_page=product_info&cPath=34&products_id=762	  
26	  Standard	  Summary	  Projet	  Fiche	  IPA	  decentralised	  National	  Programmes,	  Project	  Number:	  TR	  07	  02	  16,	  Twinning	  No:	  
TR	  07	  IB	  JH	  05	  
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Additionally, EU directives appear to be intentionally vague on the subject. The Directive on 
Minimum Standards for the Reception of Asylum Seekers provides that “Member States 
may confine [emphasis added] an applicant to a particular place in accordance with their 
national law.” Although there are references to detention in the directive, this language 
suggests a blurring of the line between practices perceived to constitute “detention” and 
those regarded as restrictions of movement not amounting to detention. In an effort to 
clarify the meaning of legal provisions, the European Parliament argued that the “Return 
Directive’s” initial wording on “'temporary custody” should be changed to “detention” 
because it could last up to six months, which was far from temporary.27 
 
In contrast to this trend, some migrant rights activist have adopted terms that appear to be 
intentionally provocative. For example, Migreurop, a Euro-Mediterranean civil society 
network, produces a map of “camps” in the Euro-Mediterranean region. The group 
acknowledges that the use of camps (both “open” and “closed”) to designate contemporary 
forms of confinement and exclusion of foreigners is polemic but argues that it reflects 
rigorous semantics, analysis, and a militant standpoint. The network explains that while 
they do not intend to draw parallels with World War II extermination camps, other historical 
references are relevant, such as the “beach camps” (les camps de la plage) established by 
France in 1936 to detain Spanish Republicans fleeing the Franco regime. Migreurop 
members argue that the euphemistic use of words such as "centres" does not reflect the 
voluntary gathering of people fleeing war, persecution, or poverty, and that “camp” echoes 
states practices that predate later totalitarian practices when persons were deprived of their 
freedom of movement for political reasons.28 On the other hand, Migreurop uses “rétention” 
in its French and even Spanish publications. 
 
 
From euphemisms to oblivion 
 
Victor Klemperer, the renowned professor of literature who studied the language of the 
Third Reich in his diaries of life in Nazi Germany, wrote that “words can be like tiny doses of 
arsenic: they are swallowed unnoticed, appear to have no effect, and then after a little time 
the toxic reaction sets in after all.” Hannah Arendt’s seminal thesis on the “banality of evil” 
provides similar insights into the possible short- and long-term consequences of choice of 
language by policy-makers. Discussing Arendt’s thesis, one scholar writes, “The banal 
vocabulary of sterilized bureaucratic euphemism such as Loesungsmoeglichkeit (possibility 
of solution), Sonderbehandlung (special treatment), Evakuierung (deportation) sets up 
distance between the bureaucrat and the victims, thereby renouncing moral 
responsibility.”29 
 
Most instances of the language of immigration detention discussed in this paper are 
generated and used in contemporary democracies with many legal safeguards, and not in 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
27	  Committee	  on	  Civil	  Liberties,	  Justice	  and	  Home	  Affairs,	  Rapporteur:	  Manfred	  Weber,	  “Report	  on	  the	  proposal	  for	  a	  
directive	  of	  the	  European	  Parliament	  and	  of	  the	  Council	  on	  common	  standards	  and	  procedures	  in	  Member	  States	  for	  
returning	  illegally	  staying	  third-‐country	  nationals,”	  European	  Parliament,	  (COM(2005)0391	  –	  C6-‐0266/2005	  –	  
2005/0167(COD)),	  20	  September	  2007.	  http://www.europarl.europa.eu/sides/getDoc.do?language=EN&reference=A6-‐
0339/2007	  
28	  Réseau	  Migreurop,	  “Derrière	  le	  mot	  ‘camp’	  -‐	  À	  propos	  d’une	  controverse	  sur	  la	  caractérisation	  des	  lieux	  
d’enfermement	  des	  étrangers,”	  Les	  Mots	  Sont	  Importants.net,	  16	  January	  2006.	  http://lmsi.net/Derriere-‐le-‐mot-‐camp	  
29	  David	  B.	  Levy,	  review	  of	  Bernard	  J.	  Bergen’s	  The	  Banality	  of	  Evil:	  Hannah	  Arendt	  and	  “The	  Final	  Solution”,	  H-‐
Holocaust,	  August,	  1999.	  http://www.h-‐net.org/reviews/showrev.php?id=3372	  
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totalitarian regimes. However, scholars and practitioners might consider revisiting some of 
these analyses to study whether the seemingly innocuous external packaging of policies 
could eventually lead to harmful consequences for the lives and health of immigration 
detainees, removing them from safeguards generally afforded to sentenced criminals. 
 
One notable consequence concerns the law. Some national courts, particularly in Australia, 
have upheld the view that constitutional or other safeguards do not apply to persons in de 
facto administrative detention because they are not formally detained.30  
 
On the other hand, a few judicial systems have begun to see through this linguistic maze. In 
September 2009, the European Court of Human Rights issued a watershed decision 
holding that Turkey’s system for detaining foreign nationals in detention centres (called 
“foreigners’ guesthouses” at the time) had no legal basis, and that as a result, the 
applicants had been arbitrarily detained in violation of the European Convention on Human 
Rights.31 
 
A complementary trend to the euphemisms of immigration detention is the absence of any 
mention of this practice in many relevant official studies and statistical databases, which in 
effect disappears this practice from historical scrutiny. For example, the IOM helped 
Australia manage extra-territorial detention camps in the early 2000s, yet regular searches 
for “detention” on the IOM website for years during and after that period yielded no results. 
The EU has created a number of very efficient institutions and tools to harmonize and 
monitor its programmes and produce comparable data to assess the impact of common 
policies in immigration and asylum. While EU states are required to report on actions in 
relation to irregular migration, border control, and returns and expulsions, comprehensive 
EU state reports available through the European Migration Network website contain few 
references to detention. The efficient EUROSTAT statistics database collects data on 
“apprehensions” and “returns” but not on immigration detention. Additionally, as 
researchers at the Global Detention Project have frequently discovered, finding the official 
name of a detention site in a given country can prove problematic because nonspecific 
language is often employed to describe sites or governments claim to have no relevant 
data.  
 
This paper suggests that in the field of immigration detention, the dissemination, role, and 
impact of misleading discursive strategies on policy and public perception appears to be 
significant and troubling. Yet, there has been very little written on the mechanics at work 
and consequences of language with respect to this issue. Thus, many questions remain 
unresolved. For instance, is it possible to concretely establish the motives authorities have 
followed when determining detention terminology? Do different official terminologies co-
exist in a single country, and if so what explains these divergences? And, most importantly, 
is it possible to measure the impact that euphemisms have had on the well-being of 
detainees, including their access to procedural safeguards?  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
30	  Al-‐Kateb	  v.	  Godwin,	  [2004]	  HCA	  37,	  in	  which	  the	  High	  Court	  of	  Australia	  held	  that	  section	  189	  of	  the	  Migration	  Act	  
1958	  (Cth),	  which	  requires	  mandatory	  and	  non-‐reviewable	  detention	  until	  either	  an	  individual	  obtained	  refugee	  status	  
or	  is	  removed,	  was	  not	  unconstitutional.	  
31	  Abdolkhani	  and	  Karimnia	  v.	  Turkey	  (No.2),	  ECtHR	  Applic.	  No.	  30471/08,	  27	  July	  2010,	  in	  which	  the	  Court	  held	  that	  the	  
detention	  of	  refugees	  for	  three	  months	  in	  the	  basement	  of	  police	  headquarters	  amounted	  to	  a	  violation	  of	  Article	  3	  of	  
the	  ECHR.	  	  




