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ABSTRACT  

The Extraordinary Chambers in the Courts of Cambodia (ECCC) is trying those alleged to be 

most responsible for crimes during the Khmer Rouge regime between 1975 and 1979, when as 

many as 2 million people perished and appalling human rights atrocities were committed across 

Cambodia. The trials have been notable for the involvement of ‘civil society’ and in the hearing 

of ‘civil parties’ as well as witnesses in the courts. In this ‘notes’ piece we will consider the 

effects on the court of the greater involvement of survivors of atrocities. This concerns both 

consideration of the credibility assessment of witnesses, and the reliability of their testimony, as 

well as recognition of the emotion brought to court by such testimony and the effect it can have 

on actors and possibly their decision-making. This paper outlines the issues raised by emotion in 

the court and describes a training approach to addressing them. 
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Introduction
1
 

 

Witness involvement
2
 in war crimes tribunals has changed over the course of their history since 

Nuremberg (1945-1949). The bureaucratic record keeping of the Nazi regime allowed the court 

in Nuremberg to rely heavily on documentary evidence to discover an account of what 

happened and who was criminally responsible. These courts were established as criminal courts, 

and the trying of the defendant, based on discovery of facts, was their primary task, achieving  

 

"one of the most significant tributes that Power has ever paid to Reason"
3
  

  

However, in the years since Nuremberg, the discourse of international war crimes trials has 

changed. The outcomes of more recent international trials have shifted their focus from 

‘reason’, the rule of law and individual responsibility, to encompass truth-finding, witnessing, 

forms of reparation for survivors and notions of reconciliation, forgiveness and transition to 

peace.  

 

Outside the court too, we have seen a shift from the sense of distance from the matters of the 

court, voiced in an interview about the Nuremberg trials cited by Danieli  

 

No one sought us as a community that had anything to do with the trial
4
 

 

                                                 
1
 The larger project of which this paper and the training described were a part was funded by the Swiss 

Network for Interdisciplinary Studies (SNIS), http://www.snis.ch/ 
2
 For the purposes of this paper, although they are legally distinct, we shall be using the term ‘witness’ to 

encompass civil parties giving oral evidence in court. 
3
 International military tribunal, trial of the major war criminals before the international military tribunal, 

nuremberg, 14 november 1945-1 october 1946, 99 (1947) (opening statement of Justice Robert Jackson), 

cited in Rosenberg, Sheri P. "The Nuremberg Trials: A Reappraisal and Their Legacy - an Introduction." 

Cardozo Law Review 27, no. 4 (2006): 1549. 
4
 Danieli, Yael. " Reappraising the Nuremberg Trials and Their Legacy: The Role of Victims in 

International Law." Cardozo Law Review 27, no. 4 (2006): 1644. 
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to the unprecedented outreach program associated with the Extraordinary Chambers in the 

Courts of Cambodia (ECCC), with weekly community meetings, radio phone-in programs, 

news reports and websites largely provided by local and international Non-Governmental 

Organisations (NGOs).  

  

In this paper, we will examine the increasing involvement of witnesses in international criminal 

courts.  We will review research which suggests that there may be potentially serious pitfalls in 

failing to recognise and properly understand the psychological processes at work in the ECCC. 

Commentators who have addressed the rise in the role of witnesses in international war crimes 

courts have advocated training for legal and judicial court actors. Most attention is paid to the 

needs of the witnesses, but a few authors have also concentrated on the effects of psychological 

issues on testimony and decision making in the court; concluding that the courts need to 

understand the impact of trauma on survivors’ testimony
5
 and that the training of judges and 

lawyers is a “key part of the answer”.
6
 

 

 

Witnesses in international criminal trials 

 

Much of the increasing shift of focus to witnesses has followed criticisms of the exclusion of 

‘live witnesses’ at Nuremberg. Danieli describes a post-holocaust “conspiracy of silence”
7
, 

attributing it to ‘bystanders’ guilt’, disbelief in response to overwhelming horror, and a driving 

desire to ‘move on’. She argues cogently, and has put such arguments to the United Nations, 

that our treatment of victims of mass violence after the events can be as important as the horrors 

that went before: 

 

                                                 
5
 Berthold and Gray, supra n 22 

6
 Ciorciari and Heindel, supra n 8 at 135. 

7
 Danieli, Yael. "Massive Trauma and the Healing Role of Reparative Justice." Journal of Traumatic 

Stress 22, no. 5 (2009): 351-57. 

http://www.eccc.gov.kh/en/
http://www.eccc.gov.kh/en/
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“Thus, it is not only what the victim has experienced and suffered during the trauma, be 

it genocide, crimes against humanity, or war crimes. It is what happens after the trauma 

that crucially affects the long-term, multigenerational legacies of the trauma” 
8
 

 

She identifies the legal and judicial aims of the Nuremberg trials as actively contributing to the 

harmful effects on survivors: 

 

“While aiming for the best judicial methodology, the Nuremberg trials have thus, either 

by design or unwittingly, participated in the conspiracy of silence, particularly about the 

nature and meaning of the survivors' Holocaust experiences.”
9
 

 

The attention to witnesses in war crimes trials has since grown, culminating in the Victims 

Declaration of the International Criminal Court, some four thousand witnesses before the 

International Criminal Tribunal for the former Yugoslavia (ICTY)
10

 and the unique provision 

for civil parties, numbering almost four thousand, at the second trial at the ECCC. There is now 

a recognition that the courts are there, at least in part, for the survivors. They will have the 

opportunity  to give the account of their experiences to the court, and to the world. As President 

Nil Nonn tells witness Bou Meng in the first case at the ECCC:  

 

 “[please] recount what they did on you so that the public and the Chamber... or 

the Cambodian people as a whole as well as the international community to hear, to 

understand...”
11

 

 

Now, as well as helping to establish a truthful record of facts, witnesses’ testimony in the human 

rights court is also aiming to offer them the hope that their appearance at court in itself will be 

                                                 
8
 Danieli, supra n 3 at 1637. 

9
 Danieli, supra n 3 at 1641. 

10
 http://www.icty.org/sid/10175, last accessed 22 August 2012. 

11
 Ciorciari, John D, and Anne Heindel. "Trauma in the Courtoom." In Cambodia's Hidden Scars: 

Trauma Psychology in the Wake of the Khmer Rouge, edited by Beth van Schaak., Daryn Reicherter and 

Chhang Youk, 133. Phnom Penh: Documentation Center of Cambodia, 2011. 

http://www.icty.org/sid/10175
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restorative, even therapeutic
12

. Even further aspirations of this ‘bearing witness’ include the 

creation of a historical account, the ‘laying down’ of history. Both have been criticised – the 

therapeutic benefits for a few may be outnumbered by the ‘retraumatisation’ of others;
13

 indeed 

there may be there might be no therapeutic effect. Although traumatised individuals may hope 

to purge, or settle their memories by going to the court, there is as yet little hard evidence that 

giving testimony changes psychopathology in the long run. As to history, Dembour and Haslam 

make a case for the memories of a community being better represented by layers of film-

making, literature, art and history research.
14

 Nonetheless, the telling of personal experiences, 

by “survivor-witnesses” has moved to centre stage. 

 

As the involvement of witnesses has grown, so has attention to their needs – for material and 

practical assistance, physical protection and psychosocial support, with special Witness 

Protection Units being established at the courts and NGOs identifying needs and providing 

services. This has entailed the involvement of psychologists and psychologically trained 

advisors and direct workers. Commentators have drawn attention to the potential deleterious 

effects that testifying can have on witnesses and how their treatment in court as well as before 

and after the proceedings, can lead to satisfaction or be experienced as  additionally traumatic 

and disempowering.
15

 

 

However, less attention has been paid to the effect of the increased involvement of witnesses on 

the court itself and the decisions made therein. Maroney describes the beliefs that underlie the 

court of law: 

 

                                                 
12

 Danieli, supra n 4. 
13

 e.g. Ciorciari & Heindel, supra n 8. 
14

 Dembour, Marie-Benedicte, and Emily Haslam. "Silencing Hearings? Victim-Witnesses at War Crimes 

Trials." European Journal of International Law 15, no. 1 (2004): 151-77. 
15

 Ciorciari & Heindel, supra n10. 
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The underlying beliefs—which long have animated legal theory—are that emotion is 

stubborn and irrational, the necessary enemy of objectivity and reason.
16

  

 

Such beliefs were evident in the Nuremberg trials, where Justice Jackson believed that the 

inclusion of witnesses would introduce unreliability and moral ambiguity
17

. More recently, 

Judge Wald also hints at a mistrust of the uses to which emotion can be put, saying that, at the 

ICTY  

 

“… much trial time [was] taken up in these witness accounts (probably the prosecutors 

prefer it that way for its emotional effect)”.
18

 

 

Certainly the expressed emotion in the ECCC is palpable and its effects on the smooth delivery 

of legal testimony are evident in the footage and transcripts, which show witnesses crying, 

struggling to compose themselves, or saying outright that they cannot answer a question before 

breaking down in tears (e.g. Lay Chan
19

). Ciarciori and Heindel suggest that  

 

“… awareness that most testifying survivors had experienced trauma likely made it 

more difficult for judges and attorneys to impose limits [on testimony] without 

appearing callous”. 
20

 

 

Certainly, there is emotion in other courts, the criminal trials of serial killers and child abuse 

cases in family courts are obvious examples, but nowhere is there such a focus on the most 

systematic, society-wide perpetrations of murder, torture and atrocity as in the human rights, or 

                                                 
16

 Maroney, Terry. "Emotional Regulation and Judicial Behavior." California Law Review 99 (2011): 

1532. 
17

 Stover, Eric. The Witnesses: War Crimes and the Promise of Justice in the Hague. Philadelphia: 

University of Pennsylvania Press, 2005. 
18

 Wald, Patricia M. "Running the Trial of the Century: The Nuremberg Legacy." Cardozo Law Review 

27, no. 4 (2006): 1589. 
19

 Cited in Ciorciari & Heindel, n8 at 133. 
20

 Ciarciori and Heindel, supra, n 8 at 132 
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war crimes trial, nor the emphasis on the dual purpose of legal justice and a restorative process 

for both witnesses and the larger society. 

 

The purported emotion-free rationality of the courts is challenged by the introduction of the 

additional meanings to “bearing witness”.  However, if we are to turn away from Jackson’s 

approach in Nuremberg, and include in international criminal trials the survivors, the eye-

witnesses and as many argue,the main focus of the aims of the court, then there are a number of 

ways that emotion in the court needs to be recognised and accommodated Witness support  is 

now better recognised, thanks to the efforts, largely, of NGOs.
21

 However, little is known about 

the possible effects,  of that emotion on the decision making inside (and in preparation for) the 

court. Firstly, what is the effect of high levels of emotion in the court on the psychological 

processing (including decision making) of legal and judicial actors in the court? Are they 

immune, or protected by their professional role
22

? Secondly, how are the psychological 

processes of the witnesses understood, particularly if they seem to threaten the giving of 

coherent testimony? If a witness’ testimony becomes confused does this indicate that their 

account is unreliable? If they cannot consistently recall and relate the details of their experience, 

can they be accepted as credible witnesses?  

 

                                                 
21

 Sperfeldt, Christoph. "Cambodian Civil Society and Khmer Rouge Tribunal." The International 

Journal of Transitional Justice 6 (2012): 149-60. 
22

 Minna Schrag, former senior trial attorney at the International Criminal Tribunal for the 

Former 

Yugoslavia (ICTY) stated, “Most of my work was on that cerebral level. But as we prepared 

cases for indictment, I read countless witness statements prepared by investigators, and I 

interviewed some witnesses myself, all of them victims of particularly egregious trauma. None 

of us at ICTY received any serious training about engaging with trauma victims, let alone about 

the effect on ourselves of working so closely with people who had suffered greatly. I suppose 

most of us, if we thought about it at all, thought that our professional experience would serve as 

a kind of armor to shield us from out own reactions to the unthinkable terror of the events in 

Bosnia. As we talked about what we were doing, I think we provided a sort of communal safety 

net for one another. But I have no doubt that we would have done much better, and been much 

more effective, if we had at least some empathetic support from people who knew a lot more 

about trauma than we did. Cited in Danieli, supra n 3 at 1640. 
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We will consider these two questions, turning to the psychology literature for further 

understanding, and suggesting how training in psychological issues might help to better inform 

international criminal courts. 

 

Emotion in the Court 

 

In other areas of judicial decision there is documented evidence that unattended emotion in 

judges can lead to unfortunate decision making and behaviour in court that would not seem to 

be appropriate nor in line with the values the court is intended to uphold. Maroney cites the 

example of a US judge, removed from office for being “callous, rude, condescending, and 

abusive”,
23

 his psychiatrist testifying that this was a result of his “constantly striving to 

demonstrate calm”, without effective ways of managing his growing anger. In their study of 

tribunals members’ consideration of asylum claims in Canada, Rousseau et al. noted examples 

of derision, sarcasm, anger, and boundary violations (one tribunal member saying to a young 

male asylum seeker, “just think of me as [your] grandmother”).
24

 In the ECCC, the repeated 

interjections of President Nil Nonn instructing witnesses to ‘control their emotion’ have been 

widely cited as indications of his own struggle with the levels of emotion brought into the 

court
25

 

 

Berthold and Gray
26

 raise the notion of Vicarious Traumatisation. This is variously defined in 

the psychological literature, and sometimes subsumes the notion of Secondary Traumatisation, 

where symptoms of psychological disorder, normally associated with direct exposure to 

traumatic events, can be felt in relation to events heard about from others. Both Vicarious 

Traumatisation and Secondary Traumatisation refer to the effects on professionals, or helpers of 

                                                 
23

 Maroney, supra n 13 at 1549 
24

 Rousseau, Cecile, Francois Crepeau, Patricia Foxen, and France Houle. "The Complexity of 

Determining Refugeehood: A Multidisciplinary Analysis of the Decision-Making Process of the Canadian 

Immigration and Refugee Board." Journal of Refugee Studies 15, no. 1 (2002): 60. 
25

 e.g. Ciorciari, supra n 8 
26

 Berthold, Megan, and G. Gray. “Post-Traumatic stress reactions and secondary trauma 

Effects at tribunals: The ECCC example.” In Cambodia's Hidden Scars: Trauma Psychology in the Wake 

of the Khmer Rouge, edited by Beth van Schaak., Daryn Reicherter and Chhang Youk (eds) Phnom Penh: 

Documentation Center of Cambodia, 2011. 
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the traumatic material that they encounter. It was initially conceptualised, and has been 

extensively researched, in the work of therapists who found that their world views and 

assumptions were being severely tested and even distorted by what had happened to their 

clients. For example, a woman working repeatedly with survivors of sexual assault or domestic 

violence, might start to question her own beliefs about gender and even the men that she knows 

personally. A small number of studies have examined these phenomena in the legal professions. 

Vrklevski
27

 found higher scores on standardised self-report measures of depression, anxiety, 

stress and trauma beliefs in practising criminal lawyers, compared to academic lawyers, and a 

recent study of immigration lawyers has described the ‘emotional burden’ of balancing 

conflicting roles of “empathic advocate” with “objective fact-finder”. A study of family court 

judges also found indications of vicarious traumatisation in 63% of the group of one hundred 

and five judges.
28

 

 

Maroney
29

 argues that if judges do not find a way of recognising, acknowledging and handling 

the emotions of their role and tasks, then they will rely on avoidance, denial and suppression of 

emotion, which ultimately have damaging effects on cognition, judgment, performance and, not 

least, the health and wellbeing of judges themselves. 

 

Witnesses’ emotion 

 

The recall and testimony of eyewitnesses in legal settings have been the subject of research for 

many years. It is a process which relies on autobiographical memory. However, psychological 

research is now showing that memory is not an exact replay of the past, but a reconstruction at 

each point of recall, subject to distortion, alteration and failure.
30

  

                                                 
27

 Vrklevski, Lila Petar, and John Franklin. "Vicarious Trauma: The Impact on Solicitors of Exposure to 

Traumatic Material." Traumatology 14, no. 1 (2008): 106-18. 
28

 Jaffe, P, C Crooks, B L Dunford-Jackson, and M Town. "Vicarious Trauma in Judges: The Personal 

Challenge of Dispensing Justice." Juvenile and Family Court Journal 54 no. 4 (2003): 1-9. 
29

 Maroney, supra n 13 
30

 Herlihy, Jane, Laura Jobson, and Stuart Turner. "Just Tell Us What Happened to You : 

Autobiographical Memory and Seeking Asylum." Applied Cognitive Psychology  (in press). 
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Furthermore, witnesses testifying at human rights trials are required to draw on their memory 

for events involving extreme fear, horror and traumatic loss, which further complicates the 

memory processes involved. 

 

The easiest memory task is recognition. Recent research on memory for distressing events in 

both military and civilian settings setting has shown that individuals can be very bad at 

recognising key people involved in those events. Morgan-III and his colleagues
31

 tested US 

marines who had undertaken ‘stressful interrogation’ exercises on recognition of their 

‘interrogator’ and Valentine & Mesout
32

 tested people who had been through the London 

Dungeons tourist attraction for recognition of an actor who had jumped out at them dressed as a 

ghoul. In both cases recognition rates were significantly poorer than would normally be 

expected, and – in the case of the London Dungeon study – worse when physiological measures 

showed particularly high stress at the time of the fright. Another requirement of trial witnesses 

is that they be consistent over different instances of questioning. Yet the recall of traumatic 

experiences has been shown to be inconsistent and related in systematic ways to the symptoms 

of Post Traumatic Stress Disorder (PTSD).
33

  

 

The notion of psychiatric disorder – especially PTSD – in people from non-Western 

backgrounds has been the focus of much discussion, beyond the scope of this paper
34

. 

                                                 
31

 Morgan-III, Charles A, Gary Hazlett, Anthony Doran, Stephan Garrett, Gary Hoyt, Paul Thomas, 

Madelon Baranoski, and Steven M Southwick. "Accuracy of Eyewitness Memory for Persons 

Encountered During Exposure to Highly Intense Stress." International Journal of Law and Psychiatry 27 

(2004): 265-79. 
32

 Valentine, Tim, and Jan Mesout. "Eyewitness Identification under Stress in the London Dungeon." 

Applied Cognitive Psychology 23 (2009): 151-61. 
33

 Herlihy, Jane, Peter Scragg, and Stuart Turner. "Discrepancies in Autobiographical Memories: 

Implications for the Assessment of Asylum Seekers: Repeated Interviews Study." British Medical 

Journal 324 (2002): 324-27; Southwick, Steven, C. Andrew Morgan, Andreas Nicolaou, and Dennis S. 

Charney. "Consistency of Memory for Combat-Related Traumatic Events in Veterans of Operation 

Desert Storm." American Journal of Psychiatry 154, no. 2 (1997): 173-77; King, Daniel W, Lynda A 

King, Darin J Erickson, Mina T Huang, Erica J Sharkansky, and Jessica Wolfe. "Posttraumatic Stress 

Disorder and Retrospectively Reported Stressor Exposure: A Longitudinal Prediction Model." Journal of 

Abnormal Psychology 109, no. 4 (2000): 624-33. 

 
34

 See Johnson, H, and A Thompson. "The Development and Maintenance of Post-Traumatic Stress 

Disorder in Civilian Adult Survivors of War Trauma and Torture: A Review." Clinical Psychology 

Review 28 (2008): 36 – 47 and Marsella, A J. "Ethnocultural Aspects of Ptsd: An Overview of Concepts, 

Issues, and Treatments." Traumatology 16, no. 4 (2010): 17-26. 
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Nonetheless, studies using measures of Post Traumatic Stress Disorder find rates from 11.2-

62.0% in Cambodian citizens and refugees.
35

 Even where all of the diagnostic criteria
36

 are not 

reached, the pervasive nature of the events of the Khmer Rouge period make it necessary to 

consider the question of ‘traumatic memory’ in witnesses at the ECCC.
37

 

 

One prominent theory of memory for traumatic experiences describes different memory 

processes for normal and traumatic events.
38

 A normal everyday event is usually remembered as 

a more or less verbal narrative, with a beginning, middle and end, and a sense of it being in the 

past. Such memories are recalled voluntarily, and are susceptible to alteration, if new 

information about the event becomes available. Traumatic events, those that are  threatening to 

one’s own or loved ones’ life or integrity, and involve fear, helplessness or horror,  are 

remembered in a different way. Traumatic memories are sensory ‘snapshots’ of the event – the 

sound of screams, or the image of a loved one’s face. They do not fit into a ‘story’ and, 

crucially, do not have the sense of being in the past. They are fixed, impermeable to updating 

information. They are triggered by current reminders and then experienced, as if happening 

currently and once triggered are not easily dismissed. Questions in a court of law can act as 

triggers to these types of memories. However they are not the type of memories that fit easily 

into the normal testimonial demands of ‘who, what, when, where’.  

 

Another common consequence of traumatic experience is dissociation. This is described as a 

‘disruption in the usually integrated functions of consciousness, memory, identity, or perception 

                                                 
35

 De Jong, Joop T V M, Ivan H Komproe, Mark Van Ommeren, Mustafa El Masri, Mesfin Araya, 

Noureddine Khaled, Willem A C M Van de Put, and Daya J Somasundaram. "Lifetime Events and 

Posttraumatic Stress Disorder in 4 Postconflict Settings." Journal of the American Medical Association 

286, no. 5 (2001): 555-62; Marshall, G. N., T. L. Schell, M. N. Elliott, S. M. Berthold, and C. A. Chun. 

"Mental Health of Cambodian Refugees 2 Decades after Resettlement in the United States." Jama 294, 

no. 5 (2005): 571-9; Mollica, Richard F, Karen Donelan, Svang Tor, James Lavelle, Christopher Elias, 

Martin Frankel, and Robert J Blendon. "The Effect of Trauma and Confinement on Functional Health and 

Mental Health Status of Cambodians Living in Thailand-Cambodia Border Camps." Journal of the 

American Medical Association 270, no. 5 (1993): 581-86. 
36

 See http://www.ptsd.va.gov/public/pages/what-is-ptsd.asp (last accessed 22 August 2012). 
37

 Berthold and Gray, supra n 22; Ciorciari and Heindel, supra n 8. 
38

 Brewin, Chris, Tim Dalgleish, and Stephen Joseph. "A Dual Representation Theory of Posttraumatic 

Stress Disorder." Psychological Review 103, no. 4 (1996): 671-86; Brewin, Chris. "A Cognitive 

Neuroscience Account of Posttraumatic Stress Disorder and Its Treatment." Behaviour Research and 

Therapy 39 (2001): 373-93; Brewin, Chris. "The Nature and Significance of Memory Disturbance in 

Posttraumatic Stress Disorder." Annual Review of Clinical Psychology 7 (2011): 203-27;  

http://www.ptsd.va.gov/public/pages/what-is-ptsd.asp
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of the environment’.
39

 Dissociation is not always evident to observers, but can appear as a 

‘cutting out’, or seeming distracted, or in a ‘day-dream’. It is not under the conscious control of 

the individual and is usually initiated by high stress, or a triggered traumatic memory. It may be 

a defensive response to stress, for example in a court room situation, or it may be that the 

individual is actually ‘re-experiencing’ the event so intensely that they have lost awareness of 

their current surroundings. 

 

These are some of the phenomena which may be at play when a survivor-witness is giving 

testimony. The memories therefore might be presented very emotionally or in a very ‘numb’ 

dissociated way, and perhaps unsystematically. This is not a sign of unreliability but of activated 

psychopathology. A small number of studies of credibility assessment have investigated how 

such symptoms are interpreted by legal decision makers.
40

  

 

A study of decision makers’ assumptions about claims by people seeking asylum under the 

Geneva Convention for the Protection of Refugees has shown that two of the reasons leading to 

negative assessments of credibility are inconsistency in testimony and the late disclosure of 

sexual violence.
41

 Yet a study of repeated interviews of refugees in the UK showed that it is 

certain types of details which tend to be inconsistent, in line with theories of traumatic memory 

and a long literature on eye-witness testimony showing that, when the event to be remembered 

is highly distressing, there is a difference between good memory for the central gist of an event, 

but poor memory for peripheral details. This study also showed that people with the higher 

levels of PTSD symptoms were more inconsistent over longer time periods, concluding that 

                                                 
39

 American Psychiatric Association. DSM-IV-Tr: Diagnostic and Statistical Manual of Mental Disorders 

2000. 
40

 See, for example, Bogner, Diana, Chris Brewin, and Jane Herlihy. "Refugees’ Experiences of Home 

Office Interviews: A Qualitative Study on the Disclosure of Sensitive Personal Information." Journal of 

Ethnic and Migration Studies 36, no. 3 (2009): 519–35; Hunter, J, Z Steel, L Pearson, M San Roque, D 

Silove, N Frommer, and R Redman. "Tales of the Unexpected & Refugee Status Decision-Making: 

Managing and Understanding Psychological Issues among Refugee Applicants." Sydney Faculty of Law 

and Psychiatry Research and Teaching Unit, University of New South Wales, 2010; Rousseau, supra n 

21. 
41

 Herlihy, Jane, Kate Gleeson, and Stuart Turner. "What Assumptions About Human Behaviour Underlie 

Asylum Judgments?" International Journal of Refugee Law 22, no. 3 (2010): 351-66. 
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consistency is a poor indicator of the reliability of testimony.
42

 This suggests that, although 

commonly used in credibility assessment, consistency, particularly for the recall of traumatic 

events, may not be a reliable indicator of the truth. 

 

Recognising symptoms of psychological disorder is not always straightforward. Demeanour is 

notoriously impossible to judge cross-culturally and, even within cultures, lay understandings of 

how psychological disorder presents may not be accurate. Studies of juries’ responses to rape 

survivors in criminal courts have shown that there is a ‘typical’ presentation that is expected, 

which has “emotional congruence” with the alleged crime – i.e. being upset, crying, having 

difficulty speaking of the event.
43

 However, should the survivor show little emotion, or 

numbness, recounting their experiences with no outward shows of emotion – which is  a feature 

of PTSD for many people – then they will be less likely to be believed as reliable witnesses. 

Berthold and Gray draw on extensive experience working with Khmer Rouge survivors to 

explain the particular experiences under the Khmer Rouge  promoted the learning that “it was 

dangerous to feel or express any emotion”. However, they also note that “different individuals, 

and even a single individual, may manifest enormous variations in demeanour over time and in 

different contexts”.
44

 

 

A recent study showed film-clips of an actor giving a “personal trauma” account in four 

different conditions.
45

 Firstly the account was told with typical outward signs of PTSD (as 

collected from clinical literature and experts in the field), secondly with the outward signs of 

someone who is lying (collected from the literature on deception), thirdly with cues to both 

PTSD and lying, and finally with neither; a ‘neutral’ account. Students instructed to make an 

assessment of credibility found the PTSD-only account the most credible. However, qualitative 

enquiries about the basis of their decision making showed that the raters were making 

                                                 
42

 Herlihy supra n 29. 
43

 Kaufmann, G, G C B Drevland, E Wessel, G Overskeid, and S Magnussen. " The Importance of Being 

Earnest: Displayed Emotions and Witness Credibility." Applied Cognitive Psychology 17, no. 1 (2003): 

21-34. 
44

 Berthold and Gray, supra n 22 at 108 and 107 
45

 Rogers, Hannah, Simone Fox, and Jane Herlihy. "The Impact of the Behavioural Sequelae of Post-

Traumatic Stress Disorder on the Credibility of Asylum-Seekers."  (under review). 
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judgements about ‘understandable’ emotion, raising the question of how less obvious, less 

‘typical’ PTSD might be seen and understood by asylum decision makers. 

 

This research suggests that there is important psychological understanding that needs to be 

incorporated into court procedures and decision making.   

 

As part of an international collaboration
46

 we piloted a training programme targeted at a better 

understanding of how psychological issues related to trauma can affect the testimony of 

witnesses at the ECCC. We offered this training to judges, lawyers and other actors at the 

ECCC, through negotiations with different NGO parties already working in Cambodia. The 

training is described below, along with some preliminary evaluation of the first two sessions 

delivered, as an example of how such training might contribute to the better understanding of 

psychological issues in war crimes trials. 

 

A training programme  

 

The training programme was developed in collaboration between the Centre for the Study of 

Emotion and Law, the Department of Psychiatry, University Hospital Zurich and the 

Transcultural Psychosocial Organization Cambodia (TPO). Firstly, we listed the common 

responses to trauma – organised around the symptoms of Post Traumatic Stress Disorder, 

Depression and “Baksbat” – a local description of social and psychological sequelae of 

traumatic experiences, described by Dr Sotheara Chhim.
47

 We also described Dissociation and 

the symptoms of Depression. Although we drew on psychiatric diagnoses, we drew out specific 

                                                 
46

 the War Crimes Studies Center of the University of Berkeley in cooperation with the University of 

Zurich and the Centre for the Study of Emotion and Law, London, UK.  

 

 
47

 Chhim acknowledges measurements of post traumatic stress using measures developed in the US and 

Europe (DSM & ICD). However, he adds that the Western diagnostic system does not fully capture 

Cambodian’s responses to trauma and political violence, proposing a local trauma response-set called 

‘baksbat’, literally translated as ‘broken courage’.  See 

http://tpocambodia.org/fileadmin/templates/pdf/TPO_in_the%20press/Cambodian%20Response%20to%2

0Trauma_Cambodian%20Daily_28.10.2010.pdf (last accessed September 24 2012)  

http://tpocambodia.org/fileadmin/templates/pdf/TPO_in_the%20press/Cambodian%20Response%20to%20Trauma_Cambodian%20Daily_28.10.2010.pdf
http://tpocambodia.org/fileadmin/templates/pdf/TPO_in_the%20press/Cambodian%20Response%20to%20Trauma_Cambodian%20Daily_28.10.2010.pdf
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‘symptoms’ commonly associated with the effects of trauma, which cut across diagnostic 

categories in order to  stress the importance of the effects on giving effective testimony in court.  

We described the model of traumatic memory outlined above, based on Brewin’s Dual 

Representation theory,
48

 and the research on inconsistency in testimony and delayed disclosure, 

described above. We used a combination of presentations with discussions about case examples 

and video clips from the ECCC, and a workshop approach to skills development, in which 

participants selected examples from their own work to illustrate and work with the points we 

were describing. 

 

Finally we outlined some of the personal challenges faced by people working with traumatic 

material in this field. We,  facilitated an exercise designed to help people balance the challenges 

of their professional roles with their values and commitment to their work in order to help them 

think about how they can sustain themselves in their work and maintain their professional 

effectiveness.
49

 

 

Trainees 

We ran the training programme twice. Firstly we trained lawyers from the ECCC, legal 

assistants and psychology assistants from the TPO, all of whom were working with civil parties 

and witnesses. This training lasted 2 days and was delivered, with the help of Dr Sothara from 

TPO and two interpreters, for a mixed english/khmer speaking group.  

 

The second session lasted one day and was for the team of legal monitors working for the 

Khmer Rouge Trials (KRT) Trial Monitoring Program, run by the Asian International Justice 

Initiative (AIJI). This group was international and used English as a lingua franca.  

                                                 
48

 Chris Brewin, Tim Dalgleish and Stephen Joseph, 'A Dual Representation Theory of 

Posttraumatic Stress Disorder' (1996) 103 Psychological Review 671Brewin and others, 

'Intrusive images in psychological disorders: characteristics, neural mechanisms and treatment 

implications '  
49

 see Mann, Sue. "'How Can You Do This Work?' Responding to Questions About the Experience of 

Working with Women Who Were Subjected to Child Sexual Abuse." International Journal of Narrative 

Therapy and Community Work 2 (2005): 11-22,  

and White, Michael. "Re-Engaging with History: The Absent but Implicit." In Reflections on Narrative 

Practice, edited by M White, 35-58. Adelaide: Dulwich Centre Publications, 2000. 
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There was no difference of content between the training sessions, although there was more skills 

practice (e.g. interviewing clients) in the 2 day version. Due to commitments at the court, a 

small number of people attended one day or the other of the two day training. The quantitative 

evaluation we present below is based on those who attended both of the sessions, for whom we 

managed to collect a full dataset; 12 at the monitors’ training & 6 at the TPO training (total n 

=18). 

 

Evaluation of the training 

Kirkpatrick and Kirkpatrick
50

 propose that a useful evaluation of any training programme will 

involve an assessment of  i/ the participants’ reactions to the training; ii/ their learning iii/ their 

subsequent behaviour when returned to their workplace, and iv/ subsequent outcomes – in our 

case improved quality of decision making in the court.  The first two were addressed by overall 

response questions at the end of the sessions, and ‘knowledge’ questions before and after the 

training. Behaviour change in the courts was, unfortunately, beyond the resources of our project, 

but as an indication of intention we asked participants about their confidence in implementing 

psychological knowledge. We included a composite of ECCC cases in a case vignette, , in order 

to assess trainees’ practical application of the knowledge gained. Accordingly, the evaluation 

questionnaires were in 4 parts. The first part comprised  demographic questions (age, gender, 

profession, duration of career etc.). The remaining parts covered Psychological Knowledge, 

Confidence, and Professional Reasoning.  Overall satisfaction with the training was assessed by 

three items at the end of the second questionnaire – ‘I feel better equipped to perform my role in 

the ECCC trials after this training’; ‘I feel better able to look after myself in my job and my 

personal life after this training’; and ‘I would recommend this training to others doing the same 

or a similar job to me’. 

 

                                                 
50

 Kirkpatrick, D. L. and Kirkpatrick J.D. (2006). Evaluating Training Programs (3rd ed.). San Francisco, 

CA: Berrett-Koehler Publishers. 
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Part 1 comprised questions such as “give three examples of psychological responses to 

traumatic events” and “What can you do to take care of yourself in your job (two examples)?” 

Confidence (Part 2) was measured  using questions such as “How confident are you that you can 

recognise psychological responses to trauma in witnesses or other people in the court?”, rated 

on a 5 point scale from ‘0 – not at all confident’ to ‘4 – extremely confident’.   

 

In Part 3, Professional Reasoning, was assessed through the case vignette in which  participants 

were asked to list the relevant psychological features, the credibility issues, and what they might 

do to explain any credibility issues that arose in giving testimony at the ECCC (Part 4). 

 

Participants filled in all of these questionnaires at the beginning and the end of the training 

sessions. Responses given in Khmer were translated in the UK, by the translation service 

Language is Everything.
51

 Participants also completed consent forms, giving permission for 

their responses to be reported, in anonymised form. 

 

Raters 

All of the evaluation responses were evaluated by two of the co-authors, one an experienced 

clinical psychologist, with particular expertise in trauma in survivors of state violence (JM), the 

other a doctoral student of clinical psychology (RB). Neither had been involved in delivery of 

the training, although both were members of the overall project. 

 

Participants  

The evaluated participants of the training were aged 22-54, with the average age being 31; there 

were 8 men and 10 women. All but two of the group (1 lawyer; 1 consultant) were full time at 

the court and all were university educated. Eight were Cambodian, the remainder from various 

countries including the US, Germany, Cameroon, New Zealand, Thailand and Singapore. 

 

                                                 
51

 http://www.languageiseverything.com/  (last accessed 22 August 2012).  

http://www.languageiseverything.com/
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--- table 1 about here --- 

 

Overall receipt of training 

The training was well received; participants engaged enthusiastically and willingly.  The overall 

average score of 11.83 was out of a maximum of 15 (minimum 0), suggesting generally high 

satisfaction with the training session. We had several recommendations from participants to 

carry out follow up training and disseminate the training further for others (particularly judges 

and lawyers). 

 

Psychological knowledge 

Scores were calculated  for right/wrong answers, the number of ideas given, and the use of 

psychological terminology in the Psychological Knowledge & Professional Reasoning 

questions.  As shown in Table 1, the average scores of each of these measures was significantly 

greater by the end of the training session, suggesting an improved accuracy in psychological 

understanding and an increase in theoretical concept development, rather than relying on lay 

interpretations. 

 

Confidence  

Participants rated their confidence at implementing their new knowledge.  The average scores in 

confidence also grew significantly over the course of the training.  This is an important 

concomitant to knowledge, pointing to it actually being put into practice in the training 

participants’ work at the court.  The increase in scores of reported confidence may be 

attenuated, given that the training is to an extent designed to challenge existing lay wisdom and 

rebuild it with more evidence based constructs. 

 

Psychological reasoning 
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A score for reasoning was given by the raters for answers regarding the use of psychological 

arguments in the credibility issues raised by the case report.  These scores rose modestly by the 

end of the training, compared to the answers given before the training.   

 

Discussion 

 

In describing a training programme, piloted in Phnom Penh at the beginning of Case 2 of the 

ECCC, we have suggested one approach to improve understanding, in the war crimes court, of 

psychological issues which could be having deleterious effects on the conduct of the court and 

decisions made. The training was well-received, and there are indications that it helped to 

improve both understanding and the likelihood of that understanding being applied in work at 

the ECCC.  

 

Limitations of the evaluation 

There are severe limitations to the conclusions we can draw from our evaluation of the training 

programme: there is always a concern that people will naturally be ‘polite’ to trainers and be 

overly positive about their training experiences. Whilst this is no less the case in our training – 

and arguably more so with culturally specific modes of expression that we might not be 

recognising – participants from all the different cultural backgrounds drew on their legal skills 

of analysis to critically engage with  the material we presented, asking questions and persisting 

with us to obtain coherent and useful answers. 

 

Further questions raised by the evaluation methods include the translation of the questions, 

which could have changed the tenor of questions between the English and Khmer versions; 

translations were done ‘on the hoof’ and were not carefully back translated and agreed on 

through consensus, as one would hope to do in order to ensure as close a translation of the 

original as possible. There was no corresponding measurement taken of people who did not 

receive our training – a control group – so we cannot say that the confidence scores, for 
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example, did not increase for spurious reasons. There was no measurement of the participants’ 

actual performance, or decision-making at work, before and after our training. Some of the 

answers given were more elaborate at the beginning than at the end of the training, particularly 

in response to the case vignette (Psychological Reasoning). This was contrary to our 

expectations, but when one considers the motivation to fill in forms at the start of a two day 

training in comparison to at the end (Friday afternoon of a holiday weekend!) then this is maybe 

understandable. Inevitably further work could be carried out to continue to improve the content 

and delivery of the training, and to develop more effective ways of evaluating its impact on 

credibility assessment and decision making at the courts. Future training and evaluation studies 

could develop observational measures to compare trained with untrained legal professionals in 

their post-training work. In the meantime, this programme might serve as a working model 

which could be incorporated into future pre-trial training programmes. 

 

Concluding remarks 

 

We have reviewed the growing literature on the increasing inclusion of eye-witnesses, survivors 

and demanders of reparation in the international criminal trials which provide transitional justice 

to post-conflict societies. We have outlined some of the psychological issues which are raised 

by the inclusion of people, and material, which will increase the amount of emotion in and 

around the courts. In line with commentators who suggest training as helpful to address these 

issues, we have reviewed some of the relevant psychological literature and proposed a training 

programme in order to introduce some of the learning from psychology into those in a position 

to implement it in legal processes in and associated with the ECCC. 

 

The courts may not be the place to deliver therapy, reparation and historical record, as well as 

justice. However, if they are to at least deliver their core objective – justice – then the 

psychological processes so active in the court need to be recognised and understood. If we are to 

hear witnesses, and at the same time do justice properly, according to the rule of law, and the 
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procedures of the courts, then we must be able to understand what it is that witnesses are telling 

us. When emotion muddies the waters – as it will, in the telling and hearing of the most 

gruesome and horrifying accounts of human cruelty – then we can do no justice to anyone by 

trying to ignore or suppress it. Far better to understand the emotion and its effects and work with 

it. 



 

 

 

 

 

Table 1. Overall receipt of training, and psychological knowledge, confidence and psychological reasoning before and after the training (N = 18). 

 

  Before training  After training   

  Mean Standard 

Deviation 

Range 

of scores 

Mean Standard 

Deviation 

Range 

of scores 

Effect sizes  

(Cohen’s d) 

Psychological 

knowledge 

correct answers 8.06 4.53 0-16 12.22 5.80 2-21 0.81 LARGE 

 

Use of 

psychological 

terms (questions 

and case study) 

2.58 2.58 0-9 6.44 4.22 0-18 1.14 

LARGE 

Confidence 

 2.61 0.58 2-4 

(min=0 

max=5) 

3.37 0.40 3-4 

(min=0 

max=5) 

1.54 

LARGE 

Psychological 

reasoning 

 7.17 2.68 3-12 7.61 2.58 3-13 0.17 

NO EFFECT 

Overall receipt of 

training 

 n/a n/a n/a 11.83 1.34 9-14 

(max 15) 

 

- 

 

 


